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A Report to 


The Reader 





Regarding 


the Victims Who Trailed Dead Motorists 


Across the 


GINCE THE ADVENT of better auto- 
‘7 mobiles and accelerated interstate travel, 
lawyers, courts and legislatures have been 
plagued with the problem of how a plaintiff 
may conveniently have a remedy against an 
out-of-state motorist. 

The resolution of that question in the 
case where the foreign motorist lives 
through the accident and the litigation that 
follows is history, but history is still in the 
making as respects the out-of-state tort- 
feasor who does not live to be sued. The 
inability of the plaintiff to recover when the 
foreign tortfeasor is dead has been one of 
the main: deficiencies of the nonresident 
motorist acts... What remedy, then, do in- 
jured plaintiffs have against the estates of 
nonresident motorists? 


In connection with the nature of this prob- 
lem, one judge has this to say: 


“In the case of an individual, the legal 
problem as to service [of process] on him 
under Non-Resident Service Acts was 
comparatively simple. However, where a 
nonresident motorist dies after causing in- 
juries to others, the legal problem in regard 
to service on and the establishing of a claim 
against his executor or administrator be- 
comes very difficult and very complicated. . . . 


“During the lifetime of a motorist, he con- 
stitutes the source of jurisdiction for the 
enforcement of a claim against him growing 
out of negligence in the operation of his 
motor vehicle. Upon his death, he is no 
longer the source of jurisdiction for the en- 
forcement of such a claim; the source of 
jurisdiction for such enforcement is his prop- 
erty within a particular state. The property 
of a decedent in a particular state marks 
the limit of jurisdiction of the courts of that 


1Other problems have arisen as to: (1) 
whether the agent of a nonresident motorist 
may bring his principal within the scope of the 
nonresident motorist statutes and (2) whether 
a nonresident plaintiff may have the benefits 
provided in the statutes. 
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state in regard to claims owing by him. 
Written directions by a person that certain 
claims owing by him should be paid by his 
executor or administrator ahead of other 
claims would not be recognized by a court 
as having any validity. The matter of how 
claims shall be allowed and paid and the 
question of court jurisdiction in regard 
thereto are matters which are governed by 
the laws of the state wherein the property 
of a decedent is located and not by the 
directions or agreements by the decedent 
during his lifetime. It would seem that it 
is beyond the power of a person by any 
agreement or directions made by him during 
his lifetime to prescribe as to probate court 
jurisdiction in regard to claims owing by 
him at his death. It is in the province of the 
legislature in each state where property be- 
longing to a decedent is located to prescribe 
as to court jurisdiction in regard thereto and 
it is not within the province of an individual 
to prescribe as to that matter.” 


The above quotation is from the opinion 
in the case of Knoop et al. v. Anderson et al., 
28 CCH AvuTomosiLe Cases 120, 71 F. Supp. 
832, 850-851 (DC Iowa, 1947)—an opinion 
remarkable for its scholarship and learning 
and for an unfortunate and possibly errone- 
ous conclusion of law? 


The case was an action for personal in- 
juries. The minor plaintiff was injured in 
Iowa by a truck driven by a resident of 
South Dakota. The truck was owned by the 
driver’s father, also a South Dakota resident. 
After the accident the father died intestate. 
The administratrix of his estate, appointed 
by a South Dakota probate court, was 
named as defendant along with the son of 
the deceased, who was driving the truck. 


2Comment upon the case appears in 61 Har- 
vard Law Review 355 (1948); ‘‘Service on For- 
eign Executors and Administrators Under Non- 
resident Motorist Statutes,’’ 15 University of 
Chicago Law Review 451 (1948); and ‘‘Amen- 
ability of Foreign Administrators to Suit Under 
Non-Resident Motorist Statutes,’’ 57 Yale Law 
Journal 647 (1948). 
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The decedent owned no property in lowa 


at the time of his death. 

The main issue in the case was the validity 
of the service of process made upon the ad- 
ministratrix. Service was made under the 
amended Iowa Non-Resident Motorist Serv- 
ice Act (Code of Iowa 1946, Sections 
321.498-321.511) which provides for service 
of process upon an Iowa official as the agent 
for a nonresident decedent motorist’s per- 
sonal representative. 

Upon application of both defendants, the 
action was removed to the federal district 
court upon the ground of diversity of citizen- 
ship. The defendants subsequently filed a 
joint answer. The court on its own motion 
heard argument upon the question of its 
jurisdiction as to the administratrix. Despite 
her voluntary appearance, the court held: 
(1) that it lacked jurisdiction over the ad- 
ministratrix and (2) that the portion of the 
Iowa statute allowing suit against foreign 
executors and administrators was invalid. 

With some 6,000 words the court dis- 
cussed the proposition that an executor or 
administrator has no legal standing as such 
outside the state in which he was appointed. 
This proposition was the principal basis of 
the court’s decision. 


T HE HISTORY of substituted service 
upon the nonresident motorist by service 
upon a public official of the state where the 
cause of action arises is portrayed in an 
abundance of material in legal periodicals. 
Among the more important articles are: 
Keasbey, “Jurisdiction Over Non-Residents 
in Personal Actions,” 5 Columbia Law Re- 
view 436 (1905); Scott, “Jurisdiction over 
Nonresidents Doing Business Within a 
State,” 32 Harvard Law Review 871 (1919); 
Burdick, “Service as a Requirement of Due 
Process in Actions in Personam,” 20 Mich- 
igan Law Review 422 (1922); Scott, “Juris- 


diction over Nonresident Motorists,” 39 
Harvard Law Review 563 (1926); Barry, 
“Jurisdiction over Non-Residents,” 13 Vir- 


ginia Law Review 175 (1927); Dodd, “Juris- 
diction in Personal Actions,” 23 [Illinois Law 
Review 427 (1929); Culp, “Process in Actions 
Against Non-Resident Motorists,” 32 Mich- 
igan Law Review 325 (1934); Culp, “Recent 
Developments in Actions Against Nonresi- 
dent Motorists,” 37 Michigan Law Review 
58 (1938). 

The law was well established, before the 
advent of the nonresident motorist statutes, 
that jurisdiction to render a valid judgment 
could not be had unless at least one of four 
elements was present: (1) the physical 


Report to the Reader 


presence of the defendant within the state 
borders, (2) the domicile of the defendant 
within the state, (3) the presence of property 
of the defendant within the state, (4) the 
consent of the defendant to be bound. by 
the judgment, as by 
pearance, etc. 

The first United States Supreme Court 
decision to test the constitutional basis of 


filing a general ap- 


the state’s police powers over its highways 
was Hendrick v. Maryland, 235 U. S. 610, 35 
S. Ct. 140 (1915). “Therein a Maryland 
statute was sustained which required a 
license to operate an automobile upon the 
highways of the State even of non-residents 
traveling in interstate commerce. While this 
case did not involve the exercise of civil 
jurisdiction over non-resident motorists by 
the courts of Maryland, it did establish the 
power of a State to enact reasonable police 
regulations for all motorists. The Court 
found three determining factors to sustain 
the power to regulate: (1) that the move- 
ment of motor vehicles over the highways 
is attended by constant and serious danger 
to the public; (2) that such regulations are 
primarily for the enforcement of good order 
and the protection of persons within the 
State’s own territory; (3) that the license 
was designed in part to exact compensation 
from those most likely to benefit from and 
prove most injurious to the special facilities 
afforded. Relying on these factors the Court 
determined that the State might rightfully 
require licenses for the operation of the 
motor vehicles upon its highways, affecting 
equally those engaged in interstate and intra- 
state commerce. 

“The next important case in the history 
of control over non-resident motorists arose 
in New Jersey. It involved a statute which 
prohibited the non-resident motorist from 
using the highways of the State without the 
appointment of a state official as agent to 
receive service of process in actions growing 
out of the operation of the motor vehicle in 
the State; the failure to appoint was pun- 
ished by criminal penalties. The Supreme 
Court, in Kane v. New Jersey [242 U. S. 
160, 37 S. Ct. 30 (1916)], determined that 
even this type of statute was a reasonable 
exercise of the police power. 

“Finally, in Hess v. Pawloski [274 U. S. 
352, 47 S. Ct. 632 (1927)], the Supreme Court 
affirmed a judgment procured in a Massa- 
chusetts court by means of substituted 
service of process upon a_ non-resident 
motorist. The Massachusetts statute pro- 
vided that service of process might be made 
upon the Registrar of Motor Vehicles with 
respect to actions growing out of accidents 
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in which a non-resident might be involved 
while operating a motor vehicle upon the 
highwavs of the State. The statute also 
made the sufficiency of this service depend 
upon the sending of noticé and a copy of the 
process to the non-resident by registered 
mail and upon his receiving and receipting 
for it. Such a form of process, the Supreme 
Court held, did not contravene the due proc- 
ess clause of the Fourteenth Amendment.” * 


After the decision in Hess v. Pawloski, the 
Massachusetts statute became the standard 
form of enactment in other states. In 1934, 
nonresident motorist statutes in some thirty- 
five states had been enacted, and in 1937 
forty-five states and the District of Columbia 
had such enactments.‘ Utah brought the 
number of states to forty-eight with its 
enactment of 1943. Citations to the present 
statutes are given in the following table: 


Arizona: 5 Arizona Code Annotated 1939, Section 66-226. 

*Arkansas: 3 Arkansas Statutes Annotated 1947 (Bobbs-Merrill), Section 27-341. 
California: Deering’s California Vehicle Code, Section 404. 

Colorado: 2 Colorado Statutes Annotated 1935, 1946 Cumulative Supplement, Chapte1 


16, Section 48(1). 


Connecticut: 3 General Statutes of Connecticut, 1949 Revision, Section 7779. 
Delaware: Revised Code of Delaware 1935, Section 4590. 

District of Columbia: District of Columbia Code 1940, Section 40-403. 
*Florida: 1 Laws of Florida 1949, House Bill 213, page 18. 

Georgia: Georgia Laws 1937, Number 444, page 732. 

Idaho: 9 Idaho Code 1947, Sections 49-1201 and 49-1202. 

Illinois: Illinois Revised Statutes 1949, Chapter 951%, Section 23. 

Indiana: 8 Burns’ Indiana Statutes Annotated 1933, Section 47-1043. 

*Iowa: 1 Code of Iowa 1946, Sections 321.498 and 321.499. 

Kansas: Kansas General Statutes Annotated 1935, Sections 8-401 and 8-402. 
Kentucky: Kentucky Revised Statutes 1946, Section 188.020. 

Louisiana: Louisiana Revised Statutes 1950, Title 13, Section 3475. 

Maine: 1 Revised Statutes of Maine 1944, Chapter 19, Section 59. 
*Maryland: 2 Flack’s Annotated Code of Maryland 1939, Article 56, Sections 188 


and 189, 


Massachusetts: 3 Annotated Laws of Massachusetts, Chapter 90, Sections 3A and 3B 
*Michigan: 2 Compiled Laws of Michigan 1948, Section 256.521. 

Minnesota: 1 Minnesota Statutes 1949, Section 170.55. 

Mississippi: 7 Mississippi Code Annotated 1942, Section 9352-61. 

Missouri: 18 Missouri Revised Statutes Annotated, Sections 8410.1 to 8410.14 
Montana: | Revised Code of Montana 1935, Sections 1760.12 and 1760.13. 

*Nebraska: Laws of Nebraska 1949, Number 276, page 164. 

Nevada: 1 Nevada Compiled Laws, 1931-1941 Supplement, Seetion 4441.01. 

New Hampshire: 1 Revised Laws of New Hampshire 1942, Chapter 116, Sections 42 


to 45. 


New Jersey: 2 Revised Statutes of New Jersey 1937, Sections 39:7-1 to 39:7-8. 
New Mexico: 5 New Mexico Statutes Annotated 1941, Section 68-1003. 
*New York: 62A McKinney’s Consolidated Laws of New York Annotated, Chapter 71, 


Vehicle and Traffic Law, Section 52. 


North Carolina: 1 General Statutes of North Carolina, Sections 1-105 to 1-107. 
North Dakota: 3 North Dakota Revised Code 1943, Sections 28-0611 to 28-0614. 
Ohio: 4A Page’s Ohio General Code Annotated, Section 6308-1. 

Oklahoma: 47 Oklahoma Statutes Annotated, Sections 391 to 403. 

Oregon: 8 Oregon Compiled Laws Annotated 1940, Sections 115-29 to 115-31. 
Pennsylvania: 75 Purdon’s Pennsylvania Statutes Annotated, Sections 1201 to 1206. 
Rhode Island: General Laws of Rhode Island 1938, Chapter 103, Section 1. 

South Carolina: 1 Code of Laws of South Carolina 1942, Section 437. 

South Dakota: 2 South Dakota Code 1939, Section 33.0809. 

*Tennessee: 6 Williams’ Tennessee Code Annotated 1934, 1949 Supplement, Section 8671. 
Texas: Vernon’s Civil Statutes 1936, Article 2039a. 


* These jurisdictions have amendatory provisions: they will be discussed later. 





‘Culp, ‘‘Process in Actions Against Non- 
Resident Motorists,’’ 32 Michigan Law Review 


325, 326 (1934). 
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*Culp, ‘“‘Recent Developments in Actions 
Against Nonresident Motorists,’’ 37 Michigan 
Law Review 58 (1938). 
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Utah: 3 Utah Code Annotated 1943, Section 57-13-12. 


Vermont: Public Laws of Vermont 
Resolutions 1935, Number 117, page 136. 


1933, Section 5001, as amended by Acts and 


Virginia: 2 Code of Virginia 1950, Section 8-67.1 
Washington: 7A Remington’s Revised Statutes of Washington Annotated 1932, Sec- 


tions 6360-128 and 6360-129. 


West Virginia: West Virginia Code of 1949 Annotated, Section 5555(1). 
*Wisconsin: Wisconsin Statutes 1947, Section 85.05(3). 
Wyoming: Wyoming Compiled Statutes Annotated 1945, Section 60-1101. 


* These jurisdictions have amendatory provisions; they will be discussed later. 


NJ ONE of these “early” statutes included 
1 N the broader statutory provision for suits 
against foreign personal representatives 
which was at issue in the case of Knoop v. 
Anderson. Consequently, every case against 
a nonresident administrator or executor was 
dismissed for want of jurisdiction, the courts 
using one rationale or another but inevitably 
coming to the same conclusion. 

Cases supporting the decision of Knoop < 
Anderson—that a legislature cannot 
constitutionally authorize suits against non- 
resident administrators—are: McMaster v. 
Gould, 239 N. Y. 606, 147 N. E. 214 (1925), 


State 


rehearing 240 N. Y. 379, 148 N. E. 556 
(1925); Smalley et al. v. Hutcheon, Admin- 
strator, 26 CCH Avtomosite Cases 107 


(N. Y., 1946); and Giampalo z 
Pa. 121, 6 Atl. (2d) 499 (1938). 

Other cases have been less extreme and 
have simply held that the statutes made no 
provision for service upon personal repre- 
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sentatives of the nonresident motorists who 
had died, and that such service was therefore 
unauthorized: Downing v. Schwenck, 8 CCH 
\UTOMOBILE CAsES 133 (Neb, 1940); Young 

Potter Title & Trust Company, 114 N. J. L. 
561, 178 Atl. 177 (1935); Vecchione v. Palmer, 
291 N. Y. S. 537 (App. Div., 1936). 

Still other cases have premised their deci- 
sions upon the private law of agency and 
held that the agency of the public official 
designated by the applicable statute was not 
coupled with an interest and was therefore 
terminated by the death of the nonresident 
motorist: Brogan, Administrator v. Macklin, 
Administrator, 5 CCH AUTOMOBILE CasEs 573 
(Conn., 1939); Young v. Potter Title & Trust 
Company, cited above; Donnelly v. Carpenter, 
55 Ohio App. 463, 9 N. E. (2d) 888 (1936); 
Harris v. Owens, Administrator, 19 CCH 
AUTOMOBILE CASEs 692 (Ohio, 1943) ; Buttson 
et al. v. Arnold, Administrator, et al., 24 CCH 
\UTOMOBILE Cases 508 (DC Pa., 1945). 

A fourth group of cases have involved the 
problem of reviving an action, begun against 

5’ The case of In re Walker’s Estate, 36 N. E. 
(2d) 800 (Ohio App., 1940), is to the contrary 
in holding that ‘‘the situs of personal property 
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the nonresident motorist, so as to continue 
it against his personal representative after 
the alleged tortfeasor’s death. These cases 
have followed the pattern and held 
for the personal representative: Riggs v 
Schneider’s Executor, 4 CCH Avtomosttt 
Cases 187 (Ky., 1939); Balter v. Webner, 23 
N. Y. S. (2d) 918, 175 Misc. 184 (1940); 
Giampalo v, Taylor, 335 Pa. 121, 6 Atl. (2d) 
499 (1938). 

One theory, however, has been success- 
fully urged by plaintiffs when they might 
otherwise have been without a local remedy 
against the estate of the decedent nonresi- 
dent. That theory is that a policy of public 
liability insurance, issued to the red 


same 


decedent 
by a company authorized to do business in 
the state of the forum, constitutes property 
of the estate within the jurisdiction where 
the accident occurred. For cases to this 
effect, see: Robinson v. Dana, 87 N. H. 114, 
174 Atl. 772 (1934): Gordon v. Shea, 300 Mass 
95,14N. E. (2d) 105 (1938); Furst v. Brady, 
9 CCH AurtomopILe CAses 489 (Ill, 1940): 
and Vilas v. Harala, Administrator, 10 CCH 


AUTOMOBILE CASES 752 (Ore., 1941).° 


A \ CONSEQUENCE of the court de 
the 
acts inapplicable to personal representatives 


of nonresident 


cisions holding nonresident motorist 


decedents, nine states have 
enacted amendatory provisions to allow suits 


against foreign administrators and executors. 


The states are: Arkansas, Florida, Iowa, 
Maryland, Michigan, Nebraska, New York, 
Tennessee and Wisconsin. 

Thus far, only five cases have arisen under 
those amended statutes. The first of these 
was in Arkansas: Oviatt, Administrator 
Garretson, 18 CCH Avutomosite Cases 410 
(Ark., 1943). In that case the administrator 
of the nonresident motorist, who was killed 
in the collision, claimed that the Arkansas 
statute appointed the Secretary of State of 
Arkansas as the agent for service of process 
on his decedent, and that upon the death 


such as an automobile is the domicile of the 


deceased owner."’ 


629 





of the motorist the agency expired since it 
was not an agency coupled with an interest. 


To this contention the court replied: “It 
is true that Act 40 of 1941 stated that by 
using our highways a nonresident owner or 
driver constituted the Secretary of State 
as his agent for service of process; but that 
agency was not a common-law agency. The 
state, in passing such a statute, was acting 
under its police power, and such power is 
not limited to the rules of agency and con- 
tract. A nonresident who utilized the state’s 
highways at a time when the General 
Assembly had promulgated laws under the 
police power, was bound by such statutes. 
Consequences of his or her negligence could 
not be abrogated by the general rules of 
contract and agency; hence, an administrator 
or executor would not be relieved under the 
doctrine that the power of agency ends with 
death of the principal. The question goes to 
the power of the sovereign to pass such a 
law. We hold it has such power and has 
properly exercised it.” 

The decision in that case—that service 
upon the personal representative was legal 
and valid—stood alone until 1947, when 
Knoop v. Anderson was decided. As already 
pointed out, that case was decided by the 
United States district court sitting in Iowa, 
and it was held, in a very strong opinion, 
that the amended Iowa statute was invalid 
and that the court acquired no jurisdiction 
over the foreign administratrix despite her 

* voluntary appearance in the action. The court 
stated, at 71 F. Supp. 852: “If this Court 
is without jurisdiction to make any binding 
adjudication as to the claim in question and 
the case were to proceed to trial against 
[the] administratrix, and either she or the 
plaintiff were dissatisfied with the outcome, 
she or he could then proceed to try the 
case over again in South Dakota in the hope 
of a different result.” 

The court discussed the Oviatt case but 
felt compelled to disagree with it 

The third case arose under the Wiscon- 
sin statute: Brickley et al. v. Albert Neuling, 
Helen Neuling, Appellant, 33 CCH AvutTo- 
MOBILE CaSEs 601 (Wis., 1949). In this case, 
the accident occurred in Wisconsin and the 
nonresident defendant was domiciled in 
Illinois. After the plaintiffs commenced the 
actions by issuance of summons and service 
of complaint upon the Commissioner of the 
Wisconsin Motor Vehicle Department, the 
appellant petitioned for permission to inter- 
vene for the purpose of proving that the 
motorist died more than a year prior to the 
attempted service of process. Her petition 
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set forth that her husband had died leaving 
no property except that which was held in 
joint tenancy with her; and that no admin- 
istrator or personal representative had been 
appointed by the probate courts of Illinois. 


After remarking that the courts “have an 
inherent interest in the validity of their judg- 
ments,” the court said: “We are not here 
confronted with the efficacy of that section 
to authorize service upon the executor or 
other representative of a deceased person 
Here there is no personal representative to 
be bound by the substitute service upon the 
Commissioner of the Motor Vehicle De- 
partment. It is elementary that one deceased 
cannot be a party to an action. More ac- 
curately, it is fantastic to suggest that he can 
be. Consequently, the court has no jurisdic- 
tion. . . . The circuit court should have 
permitted the applicant to intervene and if 
she could offer proof of the death of the 
named defendant prior to the service of the 
summons, the actions should have been 
dismissed.” 

It seems a fair inference from the language 
above quoted that the Wisconsin court 
would have allowed the plaintiffs to prevail 
had there been an administrator appointed 
in Illinois. That inference is supported by 
an earlier Wisconsin decision in which the 
court extended itself to draft language for 
the statute that would indicate the legis- 
lative intent to allow service upon the per- 
sonal representative of a nonresident decedent : 
State ex rel. Ledin et al. v. Davison, 216 Wis. 
216, 256.N. W. 718, 96 A. L. R. 589 (1934) 


‘ fourth and fifth cases were decided 
in the highest courts in New York and 
Michigan on April 13, 1950, and May 18, 
1950, respectively. At the time of this writ- 
ing, they appear to have swung the pendu- 
lum strongly on the side of the validity of 
the amended acts. 


Especially is this true when one con- 
siders the strong language that had been 
used in earlier New York cases. In Vecchione 
v. Palmer, 291 N. Y. S. 537 (App. Div., 1935), 
the court actually held that service upon a 
foreign administrator was not contemplated 
by the act. But the court said also, at page 
539: “Indeed, even if section 52 were to be 
amended in terms to permit such service 
upon a foreign executor, it would be futile 
in that aspect.” 

In McMaster v. Gould, 239 N. Y. 606, 147 
N. E. 214 (1925)—a case which arose under 
a statute permitting the substitution of a 
nonresident executor or administrator upon 
the death of a nonresident defendant—Judge 

(Continued on page 701) 
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H LEGISLATION 


Federal — State 


Amendments to Social Security 
Act Become Law 


The 1950 amendments to the 
Social Security Act were approved by Presi- 
dent Truman on August 28, 1950, and be- 
came Public Law 734. 


extensive 


The amendments extend the coverage of 
the social security law to an estimated ten 
million additional workers, and increase the 
benefits on an average of about 7714 per cent. 
The new law also raises the base for taxable 
wages to $3,600. 

In general, the amending law provides as 
follows: 


Coverage 


Self-employed workers —With certain ex- 
ceptions, everyone in self-employment who 
has annual net earnings therefrom of at 
least $400 is given old-age and 
insurance coverage. 


survivors 
Self-employed persons 
not covered, regardless of their annual in- 
come, are farmers, physicians, lawyers, den- 
tists, osteopaths, chiropractors, optometrists, 
veterinarians, Christian Science practitioners, 
naturopaths, professional engineers, archi- 
tects, funeral directors and certified, regis- 
tered, licensed and full-time accountants. 

Agricultural workers. — Coverage is ex- 
tended to regularly employed workers on 
farms—those who are employed continuously 
for three months or more by one employer 
and who work sixty full days and earn at 
least $50 in wages in the calendar quarter 
immediately following the three months of 
continuous employment. (Domestic service, 
if performed on a farm operated for profit, 
is covered under the same definition.) Other 
agricultural workers who are not covered 
include those who are performing services 
in the ginning of cotton or in the production 
or harvesting of crude gum from a living 
tree or the processing of such crude gum 
into gum spirits of turpentine and gum 
resin, providing such processing is carried 
on by the original producer of such crude 
gum. Farmers, as distinct from farm workers, 
are not covered. 


Legislation 





Definition of 
nition of 


“employee.’—The old defi- 
“employee” is retained but the 
following are specified as “employees” under 
certain circumstances: (a) full-time life in- 
surance salemen, (b) full-time traveling or 
city salemen (other than 
salemen) taking orders for their principal 
from retailers, hotels, wholesalers, jobbers 
and contractors, (c) agent drivers and com- 
mission drivers engaged in distributing food 
products, beverages (other than milk) or 
laundry or dry cleaning services for their 
principals and (d) industrial homeworkers 
who receive at least $50 in a calendar quarter 
if they are subject to regulations under state 
law and work in accordance with specifi- 
cations prescribed by the employer. Except 
for farmers and professional groups, most 
persons who are not employees are covered 
under the self-employment provisions, be- 
ginning with 1951. 


house-to-house 


Employees of nonprofit organizations —Em- 
ployees of nonprofit organizations are ex- 
cluded unless the employer certifies that it 
desires to have the old-age and survivors 
insurance system extended to services per- 
formed by its employees, and at least two 
thirds of its employees concur in the filing 
of the certificate. The employees not con- 
curring in filing the certificate are not cov- 
ered except that all employees engaged after 
the effective date of the certificate are cov- 
ered on a compulsory basis. The certifi- 
cate filed by the employer is effective for 
a minimum period of ten years. 

Domestic workers—Domestic workers in 
private homes are now covered if they are 
employed by a single employer for at least 
twenty-four days in a calendar quarter with 
cash wages of at least $50 for services in the 
quarter. Services in a local college club or 
local chapter of a college fraternity or sorority 
performed by a nonstudent worker are cov- 
ered if his remuneration is at least $50 in a 
calendar quarter. (Special provision is made 
with respect to domestic service on a farm.) 


Employees of state and local governments. 
—The amendments provide for voluntary cov- 
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erage of state and local governmental em- 
ployees by means of federal-state agreements, 
but such agreements cannot include em- 
ployees covered by an existing retirement 
system unless the state or political subdi- 
vision by which such retirement system was 
established had in effect on January 1, 1950, 
a statute, ordinance or other legislative act 
providing for making such retirement sys- 
tem supplementary to the old-age and sur- 
Certain publicly 
owned transit systems are covered on a com- 


Vivors insurance system 


pulsory basis. 


Federal civilian employees—Coverage is 
extended to federal civilian employees not 
under an existing retirement system estab- 
lished by the federal government or by the 
employing unit, with 
Services performed in the employ of a fed- 
eral reserve bank, a national farm loan 


certain exceptions. 


association, a production credit association 
or a federal credit union are covered 

Employees outside the United States 
United States citizens employed outside of 
the United States by an American employer 
are now covered 


Employees in Puerto Rico and Virgin Is- 
lands —Coverage is extended to employees in 
the Virgin Islands and also in Puerto Rico 
if requested by the Puerto Rican legislature. 

Casual labor—Casual labor not in the 
course of an employer’s trade or business is 
covered if the worker is employed twenty- 
four days or more in a calendar quarter by 
one employer and is paid cash wages of at 
least $50 for services rendered in the quarter. 


Payment 

The 1% per cent tax rate that has been 
in effect since January 1, 1950, is retained 
After that the rate 
will rise to two per cent in 1954, 21% per 
cent in 1960, three per cent in 1965 and 3% 
per cent in 1970. The self-employed who 
are to be covered will pay 1% times these 
rates. 


for another three years. 


The limit on taxable wages is increased 
to $3,600 a year, effective January 1, 1951. 
The final law, however, does not include 
tips and gratuities within the meaning of 
the term “wages.” 


Benefits 


Current beneficiaries —Benefit amounts be- 
ing received by present beneficiaries or indi- 
viduals who retire in the future without six 
quarters of coverage after 1950 are increased 
77% per cent on the average. The aver- 


age primary benefit of approximately $26 
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per month for a retired insured worker at 
present is increased to $48.30. 
Former Primary 
Insurance Benefit 


New Primary 
Insurance Amount 


$10 $20.00 
15 30.00 
20 37.00 
25 46.50 
30 54.00 
35 59.0) 
40 64.00 
45 68.50 
Future beneficiaries. — An alternative for- 


mula for computing old-age and survivors 
insurance benefits is provided for persons 
retiring on and after July 1, 1952, who hav« 
at least six quarters of coverage after 1950 
The resulting benefits are approximately 
double the average benefits payable unde 
the former law. 

The formula is fifty per cent of the first 
$100 of average monthly wage, plus fifteen 
per cent of the next $200 of such averagc 
wage. For example, for an average monthly 
wage of $200, the primary benefit would be $65 

The minimum primary benefit is increased 
to $20. 


The new law increased the maximum 
family benefits from $85 per month to $150 
However, total benefits may not be mor 
than eighty per cent of the average monthly 
wage, although this provision will not reduce 
the total in any case below $40. 


Computation of average wage.—The averag 
wage of an insured worker is computed the 
same as under former law except that, fo 
retirement or death on or after July 1, 1952, 
if a larger benefit would result, the indi 
vidual’s average wage would be computed 
over the period following 1950 rather than 
from 1937 on. In order to have such a 
“new start” average wage, the individual 
must acquire six quarters of coverage afte1 
1950. 

Eligibility for benefits —Eligibility require- 
ments are substantially liberalized. Quarters 
of coverage (defined just as in prior law 
except for special self-employment provi- 
sions) are required for only one half the 
number of quarters elapsing after 1950 (01 
after attainment of age twenty-one, if later), 
and before death or attainment of age sixty- 
five, with a minimum of six quarters of cov- 
erage required. Such quarters of coverage 
may include those earned before 1951. For 
example, any person aged sixty-two or over 
on September 1, 1950, would be fully insured 
for benefits at age sixty-five if he had at 

(Continued on page 671) 
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of Synchronous Death 


By RODENT G. ONAINGS i 


The problems arising from the death of 
nsured and beneficiary, or others in sumilar 
relationships, simultaneously or im a 
mon disaster may be solved in se 


com- 
veral ways 


YAN the possible consequences of the 
“A simultaneous death of devisor and 
devisee, insured and beneficiary, or others 
in similar relationships be eliminated? Can 


beneficiary 
enjoy the 
bounty (whether or not because of a com- 


that the 
enough to 


the possibility 


long 


may not 


live grantor’s 


simultaneous death) be 
sately hedged by careful planning ? 

Phe ing in 
a common accident is much greater today 
than fornmierly because of the increased 
automobile and airplane travel. A _ great 
volume of litigation has dealt with problems 
arising because of deaths occurring under 
such that 
survivorship. 
courts have 


mon disaster or 


possibility of two persons dys 


circumstances there is no evi- 


cle nce of Cases decide d by 
involved the death of peo- 
ple at the same time by murder,’ drowning,’ 


earthquake,’ wrecks,‘ flood,” 


the 


fire,® cyclone,’ 


‘Vaughan v. Borland, 175 So. 367, 234 Ala. 


114, 111 A. L. R. 1370 (1947); Watkins v. Home 
Life & Accident Insurance Company, 208 S. W. 
587, 137 Ark. 207, 5 A. L. R. 791 (1919); Hol- 


lister v. Cordero, 18 Pac. 855, 76 Cal. 649 (1888); 
Roberts v. Hardin, 175 S. E. 362, 179 Ga. 114 
(1934); Noller v. Aetna Life Insurance Com- 
pany, 46 Pac. (2d) 22, 142 Kan. 35 (1935). 

2 Young Women’s Christian Home v, French, 
187 U. S. 401, 23 S. Ct. 1%, 47 L. Ed. 233 
(1903): Western & Southern Life Insurance 
Company v. McCann, 7 CCH Life Cases 283, 40 
N. E. (2d) 987, 112 Ind. App. 113 (1942); John- 
son v. Merithew, 13 Atl. 132, 80 Me. 111, 6 Am. 
St. Rep. 162 (1888); Supreme Council of Royal 
Arcanum v. Kacer, 69 S. W. 671, 96 Mo. App. 
93 (1902); In re Hammer, 168 N. Y. S. 588, 101 
Mise. 351 (1917): McGowin v. Menken, 119 
N. E. 877, 223 N. Y. 509, 5 A. L. R. 794 (1918). 


Grand Lodge A, O. U. W. of Washington v. 
Miller, 96 Pac. 22, 8 Cal. App. 25 (1908). 

‘ Sovereion Camp, W.O.W. v. McKinnon, 48 
F. (2d) 383 (DC Ga., 1931); Carmody v. Powell, 
3 CCH Automobile Cases 437, 89 Pac. (2d) 158, 
32 Cal. App. (2d) 56 (1939); Pollard v, Gorman, 
182 S. E. 678, 52 Ga. App. 127 (1936); Pruden- 
tial Insurance Company of America v. Spain, 14 
CCH Life Cases 198, 90 N. E. (2d) 256, 339 Ill. 
App. 476 (1950); The Modern Woodmen of Am- 
erica v, Parido, 167 N. E. 52, 335 Ill. 239 (1929), 
aff'g 253 Ill. App. 68; Graybill v. Brown, 189 
N. W. 726, 194 Iowa 290 (1922); Carpenter v. 
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Severin, 204 N. W. 448, 201 Iowa 969, 43 A. L. R. 
1340 (1925); Colvos’ Administrator v. 
108 S. W. (2d) 820, 269 Ky. 752, 
871 (1937); Sporrer v. Ady, 132 Atl. 376 (Md 
App., 1926); McComas wv. Wiley, 108 Atl. 196 
(Md. App., 1919); Robson v. Lyford, 117 N. E. 
621, 228 Mass. 318 (1917); Vasgemast v. Hess, 
280 N. W. 641, 203 Minn. 207 (1938); Miller v. 
McCarthy, 270 N. W. 559, 189 Minn. 497 (1936); 
McCall v. Thompson, 12 CCH Automobile Cases 
728, 155 S. W. (2d) 161, 348 Mo. 775 (1941): 
Masonic Temple Association of Atlantic City v. 
Hannum, 184 Atl. 414, 120 N. J. Eq. 183 (1936); 
In re McInnes’ Estate, 104 N. Y. S. 147, 119 
App. Div. 440 (1907); Morgan v. Sackett, 16 
N. Y. S. (2d) 583, 172 Mise. 855 (1939); Dunn v. 
New Amsterdam Casualty Company, 126 N. Y. S. 
229 (1910); In re Francis’ Estate, 15 Ohio Supp 
20 (1945). 

5 Middeke v. Balder, 64 N. E. 1002, 198 Ill. 
590, 59 L. R. A. 653, 92 Am. St. Rep. 284 (1902), 
aff'g 98 Ill. App. 525; Minnesota Mutual Life 
Insurance Company v. Hendrick, 12 CCH Life 
Cases 147, 25 N. W. (2d) 189, 316 Mich. 253 
(1946); Re Maria H. Willbor et al., 37 Atl. 634, 
20 R. I. 126, 51 L. R. A. 863 (1897); Paden v. 
Briscoe, 17 S. W. 42, 81 Tex. 563 (1891); In re 
Ehle’s Will, 41 N. W. 627, 73 Wis. 445 (1889). 

* Cowman v. Rogers, 21 Atl. 64, 73 Md. 403, 10 
L. R. A. 550 (1891); Hildebrandt v. Amers, 66 
S. W. 128, 27 Tex. Civ. App. 377 (1901). 

7 Cedergren v. Massachusetts Bonding & In- 
surance Company, 292 F. 5 (CCA-8, 1923). 


Gouvas, 
113 A. L. R 
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storm” and 
period which 


explosion,” 
statutory 


gas,” 
absence for the 
raises the presumption of death.” 
The 
death of two or 
neously or in a common disaster was recog- 


tornado," 


from the 
simulta- 


results 
persons 


which 
more 


confusion 


nized at an early time. Under the Roman 
law and the later Code Napoleon ™ definite 
presumptions of survivorship in such cases 
were indulged. A son under the age of 
puberty, for example, was presumed to pre- 
decease his father where they perished in 
battle. However, under the Mohammedan 
and Danish law, it was presumed that all 
who perished together died at the same 
moment.” But the common law regarded 
such presumptions as unrealistic and deter- 
mined that survivorship was a fact to be 
proved by the party asserting it.” 

The present weight of American authority 
follows the common-law view, and the 
majority of states have given the rule stat- 
utory sanction by adopting the Uniform 
Simultaneous Death Act.” The rule stated 
in the first section of that act, which also 
represents the weight of authority, is: 
“Where the title to property or the devolu- 
tion thereof depends upon priority of death 


8’ Fleming v. Grimes, 107 So. 420, 142 Miss. 
522, 45 A. L. R. 618 (1926). 

® Moore v. Palen, 36 N. W. (2d) 540, 228 
Minn. 148 (1949); Stewart v. Russell, 227 S. W. 
(2d) 1011 (Mo., 1950); In re Dukszta’s Estate, 
87 N. Y. S. (2d) 245, 193 Mise. 720 (1949); In re 
Burza’s Estate, 279 N. Y. S. 90, 155 Misc. 44 
(1935); Southwell v. Gray, 72 N. Y. S. 342, 35 
Misc. 740 (1901). 

1” Baldus v. Jeremias, 145 Atl. 820, 296 Pa. 313 
(1929): Walton & Company v. Burchel, 121 S. W. 
391, 121 Tenn. 715 (1907). 

n Fitzgerald v. Ayres, 179 S. W. 289 (Tex. Civ. 
App., 1915); Screwmen’s Benevolent Association 
v. Whitridge, 68 S. W. 501, 95 Tex. 539 (1902) ; 
Males v. Sovereign Camp, W.O.W., 70 S. W. 
108, 30 Tex. Civ. App. 184 (1902). 

Jn re Chicago & North Western Railway 
Company, 138 F. (2d) 753 (CCA-7, 1943), cert. 
den. 321 U. S. 789, 64 S. Ct. 788, 88 L. Ed. 1079 
(1944): Schaub v. Griffin, 36 Atl. 443, 84 Md. 
557 (1897). 

316 American Jurisprudence, ‘‘Death,’’ Sec- 
tions 39, 42: Cowman v. Rogers, cited at foot- 
note 6 
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Mr. Billings is a member of the Texas bar and 
the American Bar Association 


and there is no sufficient evidence that the 
persons have died otherwise than simulta- 
neously, the property of each person shall 
be disposed of as if he had survived.” How- 
ever, if there is proof that death did not 
occur simultaneously, such proof of sur- 
vivorship will control.” For example, where 
an insured murdered his beneficiary and 
then committed suicide, it was held that the 
insured’s administrator was entitled to the 
proceeds of the policy.” 


Definition of Terms 


Apparently there has been no confusion 
as to the meaning of the terms “common 
disaster” or “simultaneous death.” Such 
terms are commonly understood to mean 
the decease of two or more persons at the 
same time. But the term “common disaster” 
would seem to require that the deaths re- 
sult because of a common means. Perhaps 
the term “simultaneous death” is preferable 
since it would not seem to require that death 
be caused by common means. From the 
viewpoint of a person planning the disposi- 
tion of his property, the problem is the same 
whether death occurs synchronously from 
the same or independent causes. Thus, 





416 American Jurisprudence, ‘‘Death,’’ Sec- 
tion 39. 


1% The English cases are collected in 9 Wig- 
more on Evidence (3d Ed., 1940), Section 2532, 
note 1, p. 480. 


% The following states have adopted the Uni- 
form Simultaneous Death Act: Alabama, 
Arkansas, California, Colorado, Connecticut, 
Delaware, Florida, Idaho, Illinois, Indiana, 
Iowa, Kansas, Kentucky, Louisiana, Maine, 
Maryland, Massachusetts, Michigan, Minnesota. 
Missouri, Nebraska, Nevada, New Hampshire, 
New Jersey, New York, North Carolina, North 
Dakota, Oregon, Pennsylvania, Rhode Island, 
South Carolina, South Dakota, Tennessee, Ver- 
mont, Virginia, Washington, Wisconsin and 
Wyoming. 

1 The Modern Woodmen of America v. Parido 
cited at footnote 4. 


1% Union Central Life Insurance Company v. 
Elizabeth Trust Company, 183 Atl. 181, 119 
N. J. Eq. 505 (1936). 
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where a husband and wife died on the same 
day from natural causes and it was impos- 
sible to establish by evidence who survived 
the other, it was held that the estate of 
each should be distributed as if he or she 
survived the other.” But, under similar cir- 
cumstances, where it was possible to estab- 
lish by evidence who died first, it was held 
that the rule applicable to a “common 
disaster” was not invoked and such evidence 
as to survivorship controlled the distribu- 
tion of the property.” 

It appears clearly that a “survivor” may 
be defined as a person who outlives another 
or who lives beyond some _ happening.” 
Thus, as applied to two persons, the word 
“survivor” is: applicable to the one living 
after the death of the other. But what 
constitutes “sufficient evidence” of such 
survivorship cannot be described with suf- 
ficient certainty to give claim adjusters and 
attorneys restful nights of sleep. Much of 
the delay attendant on claims where in- 
sured and beneficiary have died at approxi- 
mately the same time is due to the difficulty 
of determining whether or not there is suf- 
ficient evidence of survivorship. “Sufficient 
evidence” has been held to mean proof of 
survivorship by a preponderance of the evi- 
dence.” Where death occurred in a col- 
lision between a car and an interurban, the 
testimony as to “breathing,” “twitching,” 
“gurgling,” “quivering” and “dying quivers” 
was held to be insufficient evidence of 
survivorship.” But, where both parties were 
dead when they arrived at the hospital, the 
evidence that they were taken to separate 
hospitals one of which was seven to nine 
blocks closer to the scene of the accident 
than the other, in addition to other testi- 
mony, was held sufficient to prove survivor 
ship.“ In a case involving the statutory 
presumption of death after an absence of a 
number of years, the fact that one person 
was seen during that period, while the other 


one was not, did not prove survivorship.” 


188 Misc. 1026 (1948). 


*”In re Davis’ Estate, 61 N. Y. S. (2d) 427 
(1946) 
1 Clark v. Freeman, 188 Atl. 493, 121 N. J. 


Eq. 35 (1937). 


22 Prudential Insurance Company of America 
v. Spain, cited at footnote 4. 


23 Graybill v. Brown, cited at footnote 4. 
Ady, cited at footnote 4. 

*% Schaub v. Griffin, cited at footnote 12. 

2s Vasgemast v. Hess, cited at footnote 4. 

27 In re McInnes’ Estate, cited at footnote 4. 
*% Baldus v. Jeremias, cited at footnote 10. 
2 Morgan v. Sackett, cited at footnote 4 


2 Sporrer v. 
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Proof of Survivership 

The circumstances surrounding the deaths 
may indicate survivorship. Thus, where a 
car was struck by a train and the evidence 
showed that the beneficiary was thrown 
through the door of the automobile and run 
over by the train, while the insured, who 
was pinned between the door and steering 
wheel, suffered a complete loss of articula- 
tion between his skull and atlas bone at 
the instant of impact, it was held that the 
beneficiary survived the insured.* In a 
shipwreck, the fact that one person jumps 
into the water and is drowned, while the 
other remains with the ship, does not in 
itself prove the survivorship of the one over 
the other.” And the sound of an unidentified 
female voice coming from the wreckage 
caused by an explosion was held insufficient 
to prove the survivorship of the wife, who 
was beneficiary of her husband’s insurance 
policy.* 

Survivorship should be specifically alleged 
since an answer that the beneficiary did not 
die before the insured has been held not 
to constitute an allegation of survivorship.” 
Survival and simultaneous death are facts 
to be alleged and proved by the one claim- 
ing to benefit by such facts.” Survivorship 
is an affirmative proposition” and often 
presents a fact issue for jury determina- 
tion.” However, a court must look to the 
entire case in order to determine whether 
there are circumstances tending to prove 
survivorship.” 

Circumstantial evidence and expert testi- 
mony are both to be considered.™ In one 
case the testimony of a doctor was intro- 
duced, to the effect that it was impossible 
to tell whether a person was dead or not 
without the aid of a stethoscope.” How- 
ever, opinion evidence has been asserted to 
be inadmissible upon the question of sur- 
vivorship.” An expert, such as a doctor, 
who has been trained to recognize death, 
could offer his opinion that the person was 


* Graybill v. Brown, cited at footnote 4; 
Johnson v. Merithew, cited at footnote 2; Mc- 
Comas v. Wiley, cited at footnote 4; Stewart v. 
Russell, cited at footnote 9; Masonic Temple 
Association of Atlantic City v. Hannum, cited 
at footnote 4; In re Strong’s Will, 12 N. Y. S. 
(2d) 544, 171 Mise. 445 (1939). 

% Graybill v. Brown, cited at footnote 4. 

32 Robson v. Lyford, cited at footnote 4; In re 
Dukszta’s Estate, cited at footnote 9: Davis v. 
Mitchell, 178 S. W. (2d) 889, 27 Tenn. App. 182 
(1944). 

33 Davis v. Mitchell, cited at footnote 32. 

%17 Corpus Juris, ‘‘Death,’’ Section 33. 

% Prudential Insurance Company of America 
v. Spain, cited at footnote 4. 

“17 Corpus Juris, ‘‘Death,’’ Section 35. 
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dead. But an ordinary person who has 
come upon the scene of the accident shortly 
after it has occurred would be limited to 
testifying as to what he observed, such as 
that the body was still warm, that he felt 
the heart beating, that he saw the body 
“twitch,” etc. On a basis of the testimony 
and evidence offered, the fact of survivor- 
ship is one to be determined as any other 
fact in a civil case.” 


Rule of No Presumption 

A great many courts have held that the 
issue of survivorship is to be determined 
without the aid of any legal presumption.” 
This represents the common-law view and 
the weight of authority. Presumptions as 
to survivorship were indulged in the Roman 
law and have been adopted by relatively 
few states by statute.” What appears, 
however, to be a rule of no presumption 
may in fact itself be a presumption. One 
court observed: 

“While the common law explicitly rejects 
all presumptions and insists on proof in 
every case, it implicitly accepts one; for the 
rule by which the right to property is ascer- 
tained in controversies growing out of such 
casualties, namely, that the property shall 
be disposed of as though all the deceased 
persons through whom the litigants claim 
died at the same instant, unless there is 
proof to show otherwise, has all the con- 
sequences of a presumption of simultaneous 
death. The logical result of discarding 


~ 16 American Jurisprudence, “Death,” Sec-_ 


tion 43. 


* Coye v. Leach, 8 Metc. Ky. 371; Watkins v. 
Home Life & Accident Insurance Company, 
cited at footnote 1: Cedergren v. Massachusetts 
Bonding & Insurance Company, cited at foot- 
note 7; Roberts v. Hardin, cited at footnote 1; 
McKinney v. Depoy, 12 N. E. (2d) 250, 213 Ind. 
361 (1938); In re Evans’ Estate, 291 N. W. 460, 
228 Iowa 908 (1940): Johnson v. Merithew, cited 
at footnote 2; McComas v. Wiley, cited at foot- 
note 4; Schaub v. Griffin, cited at footnote 12; 
Miller v. McCarthy, cited at footnote 4; Flem- 
ing v. Grimes, cited at footnote 8; Supreme 
Council of Royal Arcanum v. Kacer, cited at 
footnote 2; United States Casualty Company 
v. Kacer, 69 S. W. 370, 169 Mo. 301, 58 L. R. A. 
436, 92 Am. St. Rep. 641 (1902): Stewart v. 
Russell, cited at footnote 9: In re Francis’ 
Estate, cited at footnote 4; In re Kinney’s 
Estate, 191 Atl. 47, 326 Pa. 33 (1937); FPitz- 
gerald v. Ayres, cited at footnote 11; Walton & 
Company v. Burchel, cited at footnote 10. 


See also: 16 American Jurisprudence, ‘‘Death,”’ 
Section 40; 113 A. L. R. 881; 5 A. L. R. 797. 


% Hollister v. Cordero, cited at footnote 1; 
Grand Lodge A. O. U. W. of Washington v. 
Miller, cited at footnote 3; Carmody v. Powell, 
cited at footnote 4. But, note that California 
has now adopted the Uniform Simultaneous 
Death Act which will change the California rule 
as indicated by these cases: Robinson v. Gallier, 


636 


presumptions and exacting evidence is to 
put the burden of proving survivorship on 
any party claiming to derive title to prop- 
erty from a deceased person whose owner- 
ship during life depended on his outliving 
some other person also deceased, and the 
practical result is that if the party on whom 
the burden of proof rests cannot make proof 
his case fails. 

“Whether based on a presumption of 
synchronous death or not, the law is settled 
that if two or more persons are lost in the 
same catastrophe, and the ownership of 
property is afterwards drawn into litigation 
by contesting parties, each claiming to de- 
rive his right from one of the deceased 
persons as being the actual owner of the 
property when he died, and the question 
of which of those deceased owned it at his 
death turns on which survived longest, and 
there is no proof on that subject, the right 
to the property will be adjudged as it would 
be if it were known that both died at the 
same instant.... 

“No good reason can be given for re- 
stricting the operation of the rule to testa- 
mentary disposition of property, and it has 
been consistently extended to the settlement 
of claims arising otherwise, as by the laws 
of inheritance, insurance policies, and bene- 
fit certificates.” “ 

As indicated in the foregoing quotation, 
the weight of authority places the burden 
of proof upon the party whose right or title 
depends upon survivorship being proved.” 





"2 Woods 951 (La.); Sporrer v. Ady, cited at 


footnote 4. See also: Louisiana Laws, C. C. 
936-9, Act 418; Montana, 10606; Nevada, S 
9047.07. See also: 17 Corpus Juris, ‘‘Death,"’ 
Sections 40, 43. 

“ Supreme Council of Royal Arcanum v. 
Kacer, cited at footnote 2. 

** Cedergren v. Massachusetts Bonding & In- 
surance Company, cited at footnote 7; Watkins 
v. Home Life & Accident Insurance Company, 
cited at footnote 1; Roberts v. Hardin, cited at 
footnote 1; Middeke v. Balder, cited at footnote 
5; Cobler v. Prudential Life Insurance Company, 
5 CCH Life Cases 519, 31 N. E. (2d) 678, 108 
Ind. App. 641 (1941); McKinney v. Depoy, cited 
at footnote 38; In re Evans’ Estate, cited at 
footnote 38; Noller v. Aetna Life Insurance 
Company, cited at footnote 1; Colvos’ Admin- 
istrator v. Gouvas, cited at footnote 4; Miller v. 
McCarthy, cited at footnote 4; Moore v. Palen, 
cited at footnote 9; Fleming v. Grimes, cited at 
footnote 8; Stewart v. Russell, cited at footnote 
9; Masonic Temple Association of Atlantic City 
v. Hannum, cited at footnote 4; Union Central 
Life Insurance Company v, Elizabeth Trust Com- 
pany, cited at footnote 18; McGowin v. Menken, 
cited at footnote 2; Baldus v. Jeremias, cited 
at footnote 10; Collins v. Atlantic Coast L. R. 
Company, 190 S. E. 817, 183 S. C. 284 (1937); 
Hildebrandt v. Amers, cited at footnote 6. 

See also: 29 American Jurisprudence, ‘‘Insur- 
ance,’’ Section 1308; 16 American Jurisprudence, 
‘‘Death,’’ Section 40. 
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It has been stated that mere recital in the 
order of a probate court that one person 
survived another raises no presumption as 
to the actual survivorship of that person.” 
And, although there is apparently some con- 
flict on the proposition,” it would appear 
that the verdict of a coroner’s jury should 
be inadmissible in regard to the question of 
survivorship in view of its general lack of 
technical ability and facilities for a thorough 
investigation into all of the surrounding facts. 


In cases involving simultaneous death, 
evidence is frequently introduced on the 
comparative health of the individuals before 
the accident, catastrophe or disaster. Such 
evidence, although usually equivocal, has 
generally been admitted as one of the 
factors which must be considered.“ The 
condition of a person’s health prior to 
the calamity may be extremely important in 
relation to other facts. Thus, where the 
evidence indicated that the testator was 
eighty-two years old and in feeble condi- 
tion, it was concluded that this condition of 
his health, when considered with the fact 
that the fire causing his death started in 
his room and was most intense there, in- 
dicated that he was the first to perish.* 


Specific Problems 

From the viewpoint of legal jurisprudence, 
the particular difficulties inherent in oc- 
currences of simultaneous death become 
readily apparent when considered in con- 
nection with specific relationships and ac- 
tivities. Suppose that the’ holders of an 
estate in joint tenancy perish in a common 
disaster. The predominant characteristic of 
a joint tenancy is that upon the death of 
one joint tenant the entire tenancy remains 
to the survivor or survivors.“ But, if there 
is no presumption as to survivorship where 
all perish in a common disaster, who is to 
take the property? The only logical dispo- 
sition of this problem is the one made by the 
Uniform Simultaneous Death Act that one 
half shall be distributed as if one had sur- 
vived and one half as if the other had 
survived.” 


“217 Corpus Juris, ‘‘Death,’’ Section 34. 

“Compare the statements in 16 American 
Jurisprudence, ‘‘Death,’’ Section 43, with 17 
Corpus Juris, ‘‘Death,’’ Section 28. 

“ Western & Southern Life Insurance Com- 
pany v. McCann, cited at footnote 2: Robson v. 
Lyford, cited at footnote 4; Jn re Ehle’s Will, 
cited at footnote 5. 

“In re Ehle’s Will, cited at footnote 5. 

4 Thomas v. Anderson, 215 Pac. (2d) 478 (DC 
Calif., 1950). 

“Section 3 of 
Death Act provides: 
ants by the Entirety. 


the Uniform Simultaneous 
“*3. Joint Tenants or Ten- 
Where there. is no suffi- 


Synchronous Death 


The effect of simultaneous death upon the 
survival of actions and upon actions for 
wrongful death presents some interesting 
potentialities which have not yet been com- 
pletely worked out by the courts. Generally, 
tort actions by virtue of statutory provisions 
do not abate because of the death of either 
party, so that actions for personal injuries, 
property damage or wrongful death may 
be continued after the death of either party. 
The difficulties arise in the interpretation 
of the statutes providing that such actions 
shall be prosecuted by certain persons. For 
example, where a statute provides that the 
husband and children shall sue jointly and 
not separately for the homicide of the wife 
or mother, a difficulty arises where the 
father and mother perish in a common 
disaster. In view of such a statute, a court 
has held that the action is taken out of the 
rule that the children cannot sue for the 
mother’s death, when the father survived 
and died before a joint action by the children 
and the father could be commenced.® Such 
statutes often afford an opportunity for making 
an exceedingly technical defense, but it is 
submitted that they should be liberally in- 
terpreted in order to afford substantial justice 
to the injured parties. 

The 
also raises a definite problem in regard to 
simultaneous death. 


existence of community property 
occurrences involving 
In a majority of states and in those having 
the Uniform Simultaneous Death Act,” if 
the insured and his beneficiary perish in a 
common disaster, the proceeds are to be dis- 
tributed as if the insured had survived the 
beneficiary. Thus, if a husband and wife 
have no children and the husband makes 
his wife the beneficiary of his insurance 
policy, and they perish in a common disaster, 
the relatives of the husband will receive the 
insurance proceeds. However, in a state 
where the community-property system pre- 
circumstances the pro- 
ceeds of the policy would be community 
property and distributable .to’' the heirs of 
both the husband and the wife.” 


vails, under such 


cient evidence that two or more joint tenants or 
tenants by the entirety have died otherwise 
than simultaneously the property so held shall 
be distributed one-half as if one had survived 
and one-half as if the other had survived. If 
there are more than two joint tenants and all 
of them have so died the property thus dis- 
tributed shall be in the proportion that one 
bears to the whole number of joint tenants."’ 


# Pollard v. Gorman, cited at footnote 4. 
*” See footnote 16. 


5° In re Miller’s Estate, 100 Pac. (2d) 908, 44 
N. M. 214 (1940). 
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Administration 


Simultaneous death also creates problems 
of administration. If the husband and wife 
die simultaneously and there is no presump- 
tion of survivorship, are the wife’s funeral 
expenses chargeable to her estate or to the 
husband’s estate? It would seem that the 
wife’s funeral expenses should be borne out 
of the estate of the husband.” This would 
seem to accord with the general under- 
standing. Then, too, the wife’s interest in 
her husband’s estate is generally of a con- 
tingent nature so that such expenses might 
not be paid at all if chargeable to her es- 
tate. The administrator, if he acts for the 
estates of both persons who have perished 
in a common disaster, should carefully 
segregate the accounts due to the respective 
estates and include the checks for proceeds 
of life insurance policies in the insured’s 
estate.” 


Wills 


In the drafting of wills and settlement 
agreements of life insurance policies, the 
problem of death in a common disaster has 
been given a great deal of.attention. In 
the absence of proof of survivorship, it has 
been held that where one of two persons 
perishing in a common disaster has made 
his will in favor of the other, the property 
will be distributed in accordance with the 
statute of descent and distribution.” And, 
in construing a beneficiary designation in 
a life insurance policy, a court has observed: 
“Much the same reason exists for placing 
the burden of proof upon the one claiming 
through a beneficiary in a will where the 
testator and the beneficiary perish in the 
same calamity.” Where a testator gave 
his property to his wife for her life and 
provided that upon her death the property 
was to go to a corporation which he di- 
rected should be established as soon as prac- 
ticable, it was held that the death of the 
wife prior to the death of the testator did 
not defeat the gift to the corporation since 
it was a gift in futuro.” And a clause in a 
will providing that if the testator and his 
wife should die in a common disaster the 
testator should be considered as predeceas- 
ing his wife has been upheld.” 


51 Southwell v. Gray, cited at footnote 9. 

53 In re Valverde’s Estate, 195 N. E. 229, 266 
N. Y. 620 (1935). 

53 Carpenter v. Severin, cited at footnote 4. 

% Miller v. McCarthy, cited at footnote 4. 

5 St. John v. Andrews Institute for Girls, 
83 N. E. 981, 191 N. Y. 254 (1908). 

% In re Fowles’ Will, 118 N. E. 611, 222 N. Y. 
222 (1918). 

5st Paden v. Briscoe, cited at footnote 5. 
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In fraternal and industrial insurance, the 
problem of death in a common disaster is 
generally affected by the society’s constitu- 
tional provisions and by facility-of-payment 
clauses. Thus, it has been held that, where 
the constitution of an association provided 
that the heirs of the member should take 
the proceeds if the beneficiary died before 
the insured, the proceeds should be dis- 
tributed to the member’s heirs where both 
died simultaneously.” In ordinary insur- 
ance, however, there are no such arbitrary 
guiding rules unless they have been specif- 
ically inserted into the contracts of insur- 
ance. In such cases, the courts must 
attempt to arrive at the intention of the 
insured and avoid a distribution to remote 
relatives of a beneficiary who may have 
little claim upon the insured’s bounty.” 


Right to Change Beneficiary 


In arriving at the intention of the insured, 
there has been some conflict about the 
weight which is to be accorded to the fact 
that the insured has or has not reserved the 
right to change the beneficiary. One court 
has succintly observed: “The fact that the 
insured reserved the right to change the 
beneficiary is immaterial, since the right 
was never exercised.” ™ Other courts have 
been inclined to treat the reservation of the 
right to change the beneficiary in the same 
manner.” But some courts have either ex- 
pressed apprehension as to the effect which 
should be given to such a reservation or 
have held that a prima-facie title to the fund 
was in the beneficiary’s administrator.” 


The better reasoning would seem to be 
that the fact of a reservation of the right to 
change the beneficiary is immaterial. For- 
merly, the courts treated the interest of the 
beneficiary as a vested one. Then, insur- 
ance companies began to insert a provision 
in their policies expressly reserving to the 
insured the right to change the beneficiary, 
so that if the insured desired to give his 
beneficiary a vested right in the proceeds 
of the policy it was necessary for him to 
request that his beneficiary be designated 
irrevocably. Whether the right to change 
the beneficiary is reserved or not, if the 
beneficiary predeceases the insured, the 


58858 L. R. A. 438. 

59 Roberts v. Hardin, cited at footnote 1. 

°° McKinney v. Depoy, cited at footnote 38; 
Colwos’ Administrator v. Gouvas, cited at foot- 
note 4; Miller v. McCarthy, cited at footnote 4; 
Fleming v. Grimes, cited at footnote 8. 

*% Cowman v. Rogers, cited at footnote 6: 
United States Casualty Company v. Kacer, cited 
at footnote 38. 
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beneficiary has no right to the proceeds. 
As a matter of fact, many life insurance 
policies provide that the prior death of a 
beneficiary will vest such beneficiary’s inter- 
est in the insured. When both the insured 
and the beneficiary die in a common 
disaster, it may not be the insured’s desire 
to benefit the beneficiary's heirs, who may 
have a rather remote relationship to him. 
Thus, in such a situation, it is logical to 
distribute the proceeds as if the insured had 
survived the beneficiary. This is the rule 
adopted by the Uniform Simultaneous 
Death Act.” Under this rule, insurance 
proceeds of a policy in which a husband 
designates his wife as sole beneficiary 
would be distributed to the surviving chil- 
dren of the insured to the exclusion of the 
beneficiary’s children, where both insured 
and beneficiary perish in a common 
disaster.” The fact that the beneficiary 
may have made some of the premium pay- 
ments would appear immaterial, and the 
beneficiary’s administrator would not be en- 
titled to reimbursement for such expenditures.“ 


Designation 
of Second Beneficiary 


If the insured desires to avoid such con- 
sequences, he may designate a second bene- 
ficiary.” Yet, this may not be a complete 
solution to the problem. The rule is that 
if the insured and the beneficiary perish in 
a common disaster the proceeds of the life 
insurance policy shall be distributed as if 
the insured had survived the beneficiary. 
This means that the interest in the pro- 
ceeds vest in the insured if death occurs to 
him and his beneficiary simultaneously. 
Courts would probably be inclined to give 
effect to the insured’s intention and dis- 
tribute the proceeds to the second-named 
beneficiary, but there would be some likeli- 
hood that such beneficiary would receive the 
proceeds only after a legal contest with the 
heirs of the beneficiary. 

The designation of secondary beneficiaries 
is accomplished by making payment to the 

"Section 4 of the Uniform Simultaneous 
Death Act provides: ‘‘4. Insurance Policies. 
Where the insured and the beneficiary in a 
policy of life or accident insurance have died 
and there is no sufficient evidence that they have 
died otherwise than simultaneously the pro- 
ceeds of the*policy shall be distributed as if the 
insured had survived the beneficiary."’ 


®3 Sovereign Camp, W.O.W. v. McKinnon, cited 
at footnote 4 

* See footnote 63. 

*® No cases have been found involving a suit 
between a second beneficiary and the heirs of 
a primary beneficiary. 
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primary beneficiary “if living”; otherwise to 
the secondary beneficiary. It is not ad- 
visable, however, to use such phrases as 
“common disaster,” “common accident,” 
“common calamity” or words of similar 
import because such phrases require the 
determination of a fact which may or may 
not exist; this, of course, causes the designa- 
tion to lack certainty. In this connection, it 
must be pointed out that the phrase “if 
living” is subject itself to some differences 
of opinion as to its status. It has been 
referred to as a condition precedent,” a con- 
dition subsequent ™ and a “reserved power 
of divestiture.”™ Regardless of the legal 
term applied to the phrase, “it is well settled 
that where both the insured and the bene- 
ficiary die as the result of a common disaster, 
and a policy of life insurance is, by its terms, 
payable to the beneficiary ‘if living’, said 
beneficiary cannot be said to be ‘living’ and 
entitled to the proceeds of the insurance.” ® 
The effect of the phrase “if living” is to 
place the burden of proof upon the bene- 
ficiary’s administrator to prove survivorship.” 

In order to provide in advance for the 
possibility of death in a common disaster, 
it has been suggested that the only safe 
way is to make a devise to a trustee for a 
fixed period of so many days or months, to 
be transferred to the beneficiary if living at 
the expiration of such period, and, if not 
living at that time, to a secondary bene- 
ficiary." This is an excellent suggestion, 
but, in order to avoid the application of 
rules against the suspension of power of 
alienation or perpetuities it may be advisable 
to specify in some instances that such pro- 
vision is a condition subsequent which will 
divest the first-named beneficiary of his 
interest. 


Settlement Agreements 


The same solution has been applied in a 
modified form to life insurance settlement 
agreements. Without going into the various 
arguments for and against the use of a 
trustee or the optional modes of settlement 
* Fuller v, Linzee, 135 Mass. 468 (1883); Hilde- 
brandt v. Amers, cited at footnote 6; Masonic 
Temple Association of Atlantic City v. Hannum, 
cited at footnote 4; Bradshaw v. Mutual Life 
Insurance Company Of New York, 80 N. E. 203, 
187 N. Y. 347, 10 Ann. Cas. 266 (1907); In re 
Macklin’s Will, 30 N. Y. S. 706, 177 Misc. 432 
(1941); McGowin v. Menken, cited at footnote 2. 

*% United States Casualty Company v. Kacer, 
cited at footnote 38. 

* See footnote 67. 

In re Macklin’s Will, cited at footnote 66. 

See footnotes 66 and 67. 

"5 Wigmore on Evidence (3d Ed., 1940), Sec- 
tion 2532 
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offered by life insurance companies, it may 
be stated generally that in many cases the 


use of a trustee is not advisable in regard 
to the proceeds of a life insurance policy. 
Without the use of a trustee, a life insurance 
settlement may merely go to the primary 
beneficiary, “if living” on a specified date 
after the death of the insured; otherwise to 
desired beneficiaries. Such a 
solution is, of course, subject to some 
For example, the insured and 
primary beneficiary may be the victims of 


secondary 
criticism, 


a common accident in such a manner that 
the insured is killed immediately but the 
beneficiary survives for the time specified. 

\ simple solution to this problem, which 
is somewhat analogous to the trustee solu- 
tion, is to use the optional mode of settle- 
ment providing that the insurance company 
shall retain the proceeds at interest, with 
an unlimited right of withdrawal in the 
primary beneficiary, but with a secondary 
beneficiary designated to take in the event 
the primary beneficiary dies before with- 
drawing such proceeds. If the settlement 
agreement merely provides that payment 
will be made to the primary beneficiary 
only if he survives the insured by a certain 
number of days, many questions may arise 
as to when the accident actually occurred, 
whether only full days are to be counted 
or whether days shall be counted from mid- 
night of the day of the accident, 

Perhaps it should be pointed out that the 
use of a so-called common-disaster clause 
is usually considered necessary only where 
a lump-sum payment is contemplated or 
proceeds are left with an imsurance com- 
pany under its interest option. If a series 
of small payments is contemplated, such as 
under the optional settlements for fixed 
years or fixed amounts, with secondary 
take in the event the pri- 
mary beneficiary dies before receiving the 
entire fund, death of the insured and the 
beneficiary in a common disaster presents 


beneficiaries to 


no problem, since the actual amount of 
money that could be in controversy would 
only amount to one such payment. 


Tax Considerations 


It is a general rule today that the pos- 
sibilities of taxation should be carefully 
considered before making any disposition 

2 Internal Revenue Code, Section 812 (a) (1) 
(H). 

™ Internal Revenue Code, Section 812 (e) (1) 
(B). 

t Internal Revenue Code, Section 812 (e). 

* Internal Revenue Code, Section 812 (e) (1) 
(D). 
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of property. Such rule is particularly ap- 
plicable to the drafting of wills and life 
insurance settlement agreements. If a hus- 
band and wife should die in a common 
disaster, it is desirable that the property 
which they leave should be subject to only 
one estate tax rather than two. Perhaps 
the greatest danger in providing for death 
in a common disaster lies in the possibility 
that the marital deduction may be lost un- 
less the instrument is carefully drafted to 
comply with the provisions of the Internal 
Revenue Code. 

Fifty per cent of the adjusted gross in- 
come is the maximum allowable marital de- 
duction.” The general rule is that “Where, 
upon the lapse of time, upon the occurrence 
of an event or contingency, or upon the 
failure of an event or contingency to occur, 
such interest passing to the surviving spouse 
will terminate or fail, no deduction shall be 
allowed with respect to such interest.” ™ 
\ number of exceptions to this rule are 
made." For example, an interest shall not 
terminate or fail upon the death of a spouse 
if such death will cause a termination o1 
failure of such interest only (1) if it occurs 
within a period not exceeding six months 
after the decedent’s death, (2) if it occurs 
as the result of a common disaster resulting 
in the death of the decedent and the surviv- 
ing spouse or (3) if it occurs in the case of 
either such event.” Specific exceptions are 
made for trusts with a power of appointment 
in the surviving spouse “ and for life insur- 
ance consisting of life insurance or endowment 
or annuity contracts under which the pro- 
ceeds are payable in installments commenc- 
ing not later than thirteen months after 
decedent’s death, if the spouse has the 
power to appoint all amounts payable with 
no power in any other person to appoint any 


person other than the surviving spouse.” 
The marital deduction may be taken for 
gifts™ as well as for testamentary disposi- 
tions.” Insofar as death in a common 
disaster is concerned, only the latter is ap- 
plicable to this discussion. Suppose a will 
levises and bequeathes certain property in 
trust for the benefit of a wife, giving her 
a general power of appointment, then pro- 
vides that if the grantor and the beneficiary 
should die in a common disaster the bene- 
ficiary shall be considered as having pre- 
deceased the grantor. No marital deduction 


* Internal Revenue Code, Section 812 (e) (1) 
(F). 


7 Internal Revenue Code, Section 812 (e) (1) 
(G). 
** Internal Revenue Code, Section 1004 (a) (3). 


**? Internal Revenue Code, Section 812 (e). 
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could be taken, since the wife’s interest is 
a terminable one. If the common-disaster 
provision raised the presumption that the 
wife survived, then the marital deduction 
would be allowed.” The possibility of losing 
the marital deduction because the interest 
may be made terminable thereby is a 
primary tax danger of transferring property 
subject to the occurrence of death in a 
common disaster. 


Conclusions 


The foregoing discussion has indicated 
the existing law in reference to common 
disaster or simultaneous death. It has also 
indicated the various problems which arise 


when two persons die under circumstances 
such that there is not sufficient evidence of 
survivorship to tell whether one person or 
the other died first. What is a proper 
evaluation of this situation? 

From the viewpoint of the attorney or 
claim adjuster, it may be that there can be 
no evaluation that will be satisfactory for 
all cases. It is true that the burden of 
proof lies upon the person who asserts rights 
dependent upon survivorship and that he 
must sustain that burden by a preponder- 
ance of the evidence. Nevertheless, if there 
is but slight evidence of survivorship, many 
attorneys and claim men are inclined to be 
extremely cautious, in order to avoid the 
possibility of having to make duplicate pay- 
ments. However, the courts have been re- 
luctant to find survivorship upon slight 
evidence, so that attorneys and claim men 
might be justified in relying upon reasonable 
probabilities and making prompt settle- 


SHADES OF SCHOOL DAYS 


The Department of Insurance of the State of California reports that more 
life and disability agents are passing qualifying examinations than ever before. 
Whereas in 1948-1949 fifty insurers failed to qualify seventy-five per cent of their 
life and disability applicants, in 1949-1950 the number of insurers in this class 


was reduced to forty-two. 


It is not the policy of the department to fail any specific percentage of 
applicants; the examination is intended to be comprehensive in scope and suf- 
ficiently difficult so as to give reasonable assurance that the person to be licensed 
meets a minimum requirement as to knowledge of the insurance laws, practices, 
policy forms and provisions, and is competent to exercise the privileges conferred 
and the obligations imposed by his license. 
fail seventeen percent of life-and-disability applicants, twenty-one percent of life- 
only applicants and thirty-eight percent of disabilit 


oo In r re Fowle 23? Will, cited at footnote 56. 
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ments upon obtaining a release from the bene- 
ficiary’s estate approved by the probate court. 
From the viewpoint of the person mak- 
ing a will, devising his property or planning 
a settlement agreement for his life insur- 
ance policy, the proper evaluation of the 
common-disaster situation must necessarily 
lie within his own breast. Does he want 
his beneficiary to have the property regard- 
less of whether he lives to enjoy it? Does 
he want to make sure of benefiting one 
definite person or certain persoris to the 
possible exclusion of some others? If he 
has only a small life insurance policy and 
nothing more, perhaps the only satisfactory 
method accomplishing his desire is the 
use of a so-called common-disaster clause. 
If he has a great deal of property, then the 
use of a common-disaster clause may or 
may not prove advantageous to him. For 
example, if he has a large life insurance 
policy, the use of the optional methods of 
settlement may well accomplish his purpose. 
And, if he has a number of life insurance 
policies, a life insurance trust might be 
advisable. The problem can become more 
complicated if the number of persons whom 
he wishes to benefit is increased. No gen- 
eral rule can be established to apply to all 
cases, but the common-disaster clause 
should not be used indiscriminately without 
due consideration for each individual case. 
Careful planning should enable a person to 
accomplish his desires even though he and 
his primary beneficiary may perish in a 
common disaster and even though death 
may occur to the beneficiary before he has 

lived long enough to enjoy the gift. 
[The End] 












However, the tests now being given do 
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THE WAY CASE, IN WHICH GEORGIA REFUSES TO ENFORCE 
A FLORIDA JUDGMENT INVOLVING— 


The Obligation to Defend 


A liability policy, by its terms, does 
not create a relationship of principal 
and agent between the company and 
the insured 


* THE RECENT CASE of Way v. 
Turner, 33 CCH AvuromosiLte CAsEs 510, 
57 S. E.° (2d) 439, 80 Ga. App. 814, de- 
cided by the Court of Appeals of Georgia, 
it was held that an unauthorized appearance 
by attorneys employed by an _ insurance 
company in a suit filed in Florida against 
a nonresident, in which suit the service of 
process was invalid, did not submit the 
defendant to the jurisdiction of the Florida 
court and the judgment him in 
that court was void. 


against 


Way brought his action in Georgia on 
a Florida judgment rendered under the 
Florida nonresident motor vehicle statute. 
The defendant, Turner, in the suit against 
him in Georgia, contended that the Florida 
judgment was void for the reason that 
the original suit was invalid since the decla- 
ration did not show that at the time of 
the automobile accident complained of the 
defendant was a nonresident of Florida, 
and further, that the invalidity of service 
was not waived by any authorized ap- 
pearance, that at the time his truck was 
involved in the accident with the plaintiff, 
defendant had leased it with his driver in 
Georgia for a one-way ttip to Florida and 
in the course of this trip the driver was 
involved in the collision. Defendant con- 
tended that he did not go to Florida and 
submit to the jurisdiction of the court, did 
not employ attorneys to appear for him, 
did not know of the suit and did not 
authorize anyone to appear in court in 
said suit on his behalf. 


During the course of the trial in the 
Georgia court, it appeared that the defend- 


ant did carry a policy of public liability 


insurance for personal injuries and property 
damage, which policy provided, among other 
things, “the company shall defend in (the 
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defendant’s) name and behalf any suit against 
the insured alleging such injury or destruc- 
tion and seeking damages on account thereof, 
even if such suit is groundless, false or 
fraudulent; but the company shall have 
the right to make such investigation, ne- 
gotiation and settlement of any claim or 
suit as may be deemed expedient by the 
company.” 


Miami Lawyers In and Out 


At the time the Florida suit was filed 
and invalid service was made, the defend- 
ant Turner was in the hospital with a broken 
neck and in such serious condition that 
his wife did not inform him of the receipt 
of the suit. It was handed to the insur- 
ance agent and in turn reached the com- 
pany. The company had no knowledge of 
the accident but engaged a firm of Miami 
attorneys to defend the Florida suit against 
the defendant. These attorneys entered an 
appearance, and, without pleading to the 
jurisdiction, filed a plea and answer to the 
suit in the name and on behalf of the de- 
fendant. Thereafter, the insurance company 
proceeded with its investigation, which re- 
vealed the facts of the lease and also the 
fact that the collision was not covered 
under the terms of the policy. After the 
investigation with reference to coverage was 
completed the Miami attorneys requested, 
and were granted, permission from the 
court to withdraw from the case. When 
no other attorney entered the case and the 
defendant did not appear, judgment was 
rendered against him by the Florida court 
and suit instituted in Georgia, based on 
that judgment. 

The Georgia court followed a decision 
of the Supreme Court of Florida, Red Top 
Cab and Baggage Company v. Holt, 19 CCH 
AUTOMOBILE CASEs 1158, 16 So. (2d) 649, 
154 Fla. 77, which held that, in a suit in 
Florida against a nonresident under the non- 
resident motor vehicle statute, it is indis- 
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pensable that the records show the defendant 
was a nonresident at the time the cause of 
action against him accrued. 


Authorized Appearance? 


However, since attorneys had appeared 
in the case in the name and on the behalf 
of the defendant, it then became a ques- 
tion of fact whether or not their appearance 
was authorized. Counsel representing Way 
contended that the unqualified appearance 
on the record of attorneys in the name 
and on behalf of Turner was conclusive of 
their authority and binding upon Turner, 
and that if this rule did not apply, then 
the provision in the insurance policy that 
the company would defend any suit against 
the insured “even if such was groundless, 
false or fraudulent” made the company the 
agent of the policyholder to employ counsel 
in his behalf. : 

Under the Georgia rule, the first con- 
tention of Way’s counsel was without merit. 
According to early English decisions fol- 
lowed in some jurisdictions at this time, it 
is held that the appearance of an attorney 
for a party, though without authority, is 
deemed sufficient to give the court juris- 
diction over his person and that upon such an 
appearance the court will proceed to judg- 
ment and leave the party to his remedy 
against the attorney, unless the attorney 
be insolvent or appear under suspicious cir- 
cumstances, or be acting in collusion with 
the adverse party. Latuch v, Pasherante, 1 
Salk. 86; Bunton v. Lyford, 75 Am. D. 
144, 37 N. H. 512; Town of St. Albans v. 
Bush, 23 Am. D. 246, 4 Vt. 58. In 
Georgia, however, it is settled that a judg- 
ment rendered against a party, either plain- 
tiff or defendant, upon a wholly unauthorized 
appéarance of an attorney, if the action 
of the attorney be not ratified, will be set 
aside, in law or equity, if the party is not 
guilty of unreasonable delay after notice 
or knowledge of the judgment and this 


Obligation to Defend 


relief will be granted irrespective of the 
solvency or insolvency of the attorney 
making the appearance. Dobbins v. Dupree, 
39 Ga. 394 (2); Turner v. Jordan, 67 Ga. 
604 (2); Longman v. Bradford, 33 S. E. 916, 
108 Ga. 572; Heath v. Miller, 44 S. E. 13, 
117 Ga. 854 (3); Morris v. Warlick, 45 S. E. 
407, 118 Ga. 421, 423; Anderson v. Craw- 
ford, 94 S. E. 574, 147 Ga. 455; Edward v. 
Wall, 113 S. E. 190, 153 Ga. 776 (4); Royal 
Millinery Company v. Elgin Hat Company, 
19 S. E. (2d) 185, 66 Ga. App. 734; Glover 
v. Summerour, 141 S. E. 211, 165 Ga. 513 
(6); Brewer v. New England Mortgage Se- 
curity Company, 87 S. E. 657, 144 Ga. 548; 
Cannon v. Whiddon, 21 S. E. (2d) 850, 194 
Ga. 417; Jackson v. Jackson, 35 S. E. (2d) 
258, 199 Ga. 716. 


Court Divided 


On the second contention of counsel 
representing Way the court was divided 
four to two. The majority of the court 
was of the opinion that the record itself 
out of the Florida court “shows that the 
defense was filed by attorneys for the in- 
surance company ‘until they could complete 
investigation of the accident’,” and, there- 
fore, the holding was that it was a ques- 
tion of fact whether or not Turner had 
authorized an appearance in his name and 
on his behalf, and since the evidence was 
without dispute, a judgment in his behalf 
was demanded under the rule laid down 
in the case of Anderson v. Crawford, cited 
above. On the other hand, the dissenting 
judges were of the opinion as stated, that 
the provision in the policy requiring the 
insurance company to defend “even if such 
suit is groundless, false or fraudulent,” gave 
the company the right and authority to 
defend the case and, therefore, created the 
relationship of principal and agent and made 
the appearance of attorneys employed by 
the insurance company the authorized at- 
torneys of the defendant. 


The contention that the contract of in- 
surance created the relationship of principal 
and agent between the policyholder and the 
company, and authorized the company as 
the policyholder’s agent to employ counsel 
to make appearance for him, might have 
had merit if there had been any obligation 
on the part of the insurance company to 
furnish coverage at the time of the trans- 
action. Under the contract, however, it 
had no obligation to furnish coverage and 
its agency could extend no further than 
its obligation. The relationship is to be 
determined by the contract and, therefore, 
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is not one of agency between the parties. 
The relationship is that of an independent 
contractor, as was held in the case of 
Attleboro Manufacturing Company v. Frank- 
fort Marine Accident and Plate Glass Insur- 
ance Company, 240 F. 573, 574, as follows: 


“9. An indemnity insurance company, 
which elects to exercise its right under the 
policy to defend an action brought against 
the insured, is not the agent of insured in the 
defense or settlement of the suit, but is 
rather in the position of an independent 
contractor; the conduct of the defense and 
settlement being in no wise subject to the 
direction of insured. 


“10. Where an indemnity insurance com- 
pany elected to defend a suit brought against 
insured, its agent employed to conduct the 
defense was not the agent or subagent of 
insured, but was the agent of the company, 
for whose acts within the scope of his 
authority the company was liable.” 


Georgia Says 
“Contractual’’ Too 


In Georgia it has likewise been held that 
the relationship is purely contractual and 
is not that of principal and agent. See 
the case of Foremost Dairies, Inc. v. Camp- 
bell Coal Company, 196 S. E. 279, 57 Ga. 
App. 500, in which it was held as follows: 


“1. Where an insurance company, which 
has insured a person against liability for 
damages to person or property caused by 
the insured’s negligence, has the right to 
effect a settlement of a claim for damages 
against the insured without any authority 
or direction from the insured, the insur- 
ance company is not an agent of the insured 
to effect such settlement, but has the right 
to effect such settlement as an independent 
contractor.” 


Incidentally, application was made to the 
Supreme Court of Georgia for certiorari 
to review this decision and was denied. 


An interesting sidelight to this decision 
is the question of liability of the insurance 
company if, under the circumstances, Turner 
had failed to prevail and had been forced 
to pay off the Florida judgment. It was 


conceded by counsel for Way in their brief 
in the Court of Appeals of Georgia that 
the original suit filed in Florida against 
Turner was invalid and, therefore, the service 
was invalid, but the filing of an appearance 
by attorneys in his name and behalf cured 
these defects and submitted Turner to the 
jurisdiction of the court and made the 
judgment rendered against him in that 
court valid. 


The insurance company refused to defend 
the suit in Georgia filed against Turner. 
If he had not prevailed, I am inclined to 
think that Turner could have forced the 
insurance company to reimburse him for 
his loss caused by their rashness in sub- 
mitting him to the jurisdiction of the 
Florida court when otherwise the court 
was without jurisdiction to proceed against 
him. The insurance company instructed 
its attorneys to make an appearance until 
an investigation could be made. The at- 
torneys followed this instruction although 
it appeared in the face of the complaint, 
according to the Red Top Cab and Baggage 
case above cited, that the suit was invalid 
on its face, and without regard to the ques- 
tion which later developed under the facts 
that the court was without jurisdiction of 
the person of Turner since at the time of the 
collision his truck and driver were on lease 
to a third party. 


It has been the writer’s experience that 
courts will grant an extension of time to 
parties for the filing of defensive pleadings 
or making a special appearance upon ap- 
plication and proper showing. Fortunately 
for insurance companies, situations of this 
character do not often arise; however, vari- 
ous matters have arisen in my experience 
to cause me always to take the precaution 
of applying for an extension of time instead 
of rushing into court with a general ap- 
pearance. As stated above, I feel certain 
that having placed Turner in legal jeopardy 
by rashly submitting him to the jurisdiction 
of the Florida court, if he had not pre- 
vailed in the Georgia litigation, the insur- 
ance company would have been held liable 
for his loss and would have been estopped 
from setting up the plea of noncoverage on 
account of the lease. [The End] 





“The Federal Trade Commission is the protector of the public inter- 
est, but we are not guardians ad litem to the Mortimer Snerds who can 
read but won’t, who don’t have to sign contracts but do, nor do I believe 
we forward the public interest by clouding the validity of contracts 
no court would condemn.”—Lowell B. Mason, in his dissenting opinion 
in Independent Directory Corporation (Illinois) and Independent Direc- 
tory Corporation (New York), FTC Dkt. 5486. 
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Real Estate 


in a Foreign State 


The power to own real estate in 
a state foreign to the insurance 
company’s domicile is limited by 
the laws of the foreign state - - - 


' AUTHORITY of a foreign in- 
= surance corporation to own real prop- 
erty in a state other than its domicile 
involves some rather interesting problems. 

Most corporations are limited by law 
in the amount and character of real prop- 
erty that they are permitted to own. There 
was an extensive period, running well over 
into the twentieth century, during which 
corporations owning much real estate were 
under grave legislative and judicial suspi- 
cion. There were a number of corpora- 
tions that had acquired great tracts of 
agricultural property and they were charged 
with all of the bad practices that may 
arise from such an extensive ownership. 
Statutes were enacted in many states pro- 
hibiting corporations from owning more 
real estate than was necessary for the 
operation of their businesses. Statutes were 
prohibiting organization of 
corporations for agricultural pursuits. Ju- 
dicial decisions rather kept pace with the 
statutory restrictions on corporations, and 


also enacted 


we notice many decisions limiting a cor- 
poration’s power to have extensive real 
estate holdings. One still sees the evidence 
of such laws in many cities. Where a 
corporation could not be organized to own 
and operate a large office building, the 
ownership of the building was established 
in a “safe deposit company” which, under 
the law, would be entitled to own real 
estate needed for the convenient transac- 
tion of its own business. We see forty- 
and fifty-story buildings erected, with the 
safe deposit company owner in the base- 
ment. Under the law it is assumed that 
a corporation may, in providing for its own 
accommodations, erect a building that may 
reasonably take care of its future needs, 


Real Estate in Foreign State 


By 
WILLIAM E. MOONEY 


General Attorney, 
Woodmen of the World 
Life Insurance Society 


and may rent out such portions of the 
building as it does not presently occupy. 
That theory has been widely used. 


Curtailment and limitation of powers, 
impressed upon corporations generally, were 
applied with equal force to insurance com- 
panies. There was an additional reason for 
a limitation as to the amount and character 
of real estate investments that insurance 
companies might indulge in. Their capital, 
surplus, reserves and other funds were of 
such a trust character that it was felt un- 
wise to permit them to indulge in many 
real estate ventures. Moneys tied up in 
real estate could not be obtained readily 
to settle insurance claims. There could 
be a wide fluctuation in values; appraise- 
ments were not always considered reliable; 
and when real estate had to be liquidated 
through necessity, the income realized was 
much less than the amount at which the 
property had been valued. 


Authority to Invest 
in Real Estate 


However, the tendency in the past ten 
years has been to give insurance companies 
a wider range in investments and to permit 
certain real estate investments that were 
hitherto prohibited. Insurance companies 
are still strictly limited by statute as to 
the amount and character of their invest- 
ments in real estate. There is a wide 
variety of expression with reference to the 
limitations on real estate holdings. Some 
statutes provide for real estate investments 
under what seems to be a permissive class, 
which is usually introduced by the words, 
“the capital, surplus and other funds, or 
any part thereof, of any domestic insurance 
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company, may be invested.” Under such 
a clause there will be the usual subdivi- 
sions, setting out the character of real 
estate that may be acquired and _ held. 
Other statutes have a harsher tone, al- 
though perhaps the final effect is no differ- 
ent. For instance, these statutes will provide 
that “No domestic company may acquire 
or hold real property except se 


It is generally settled that an insuranee 
company may hold such real estate as is 
convenient for the operation of its busi- 
ness. This will, of course, include home 
and branch office buildings, and perhaps a 
warehouse for storage purposes. The com- 
pany may also invest in mortgage loans 
under various limitations; it may accept 
conveyances of real estate for the payment 
of debts; it may obtain title to real estate 
on foreclosure or on judgment sales; and it 
may make investments in real estate where 
there is a substantial long-term lease thereon. 
This is not the universal pattern in all 
states, but it outlines the authority in a 
majority of them. 

An insurance company, of course, is sub- 
ject to the laws of the state of its domicile. 
It cannot rise above the authority granted 
to it by the state in which it is incor- 
porated. If the statutes of the state of its 
domicile are such that a company is pro- 
hibited from acquiring or holding certain 
types of real property, then it may safely 
be stated that such a corporation does 
not have greater authority in a foreign 
state. In other words the company’s ar- 
ticles of incorporation and the statutes of 
its home state are to be used to determine 
the extent of the company’s powers in the 
acquisition and holding of real property. 


Single Isolated Transactions 


This article is not concerned with the 
rule expressed in a number of cases, which 
permits a foreign corporation to perform 
a single isolated transaction in a state in 
which it is not licensed to do business. 
There might be circumstances where the 
ownership of real estate would be con- 
sidered as a single isolated transaction. 
The execution or taking of a single mort- 
gage or deed of trust on property in the 
state may not constitute doing business. 
Florsheim Brothers Company v. Lester, 29 
S. W. 34, 60 Ark. 120 (1895); Maxwell v. 
Hammond, 208 N. W. 443, 234 Mich. 461 
(1926); Mortgage Bond Company v. Stephens, 
72 Pac. (2d) 831, 118 Okla. 182 (1937); 
City Ice Company v. Quivira Company, 33 
Pac. (2d) 140, 139 Kan. 33 (1934). 
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It would seem to be extremely dangerous 
for a lawyer to rely upon that rule. The 
use of the “isolated transaction” theory 
is often a desperate effort to lock the barn 
door after the horse has been stolen. It 
would be best, therefore, to procure proper 
recognition from the foreign state in ad- 
vance, rather than to chance a favorable 
decision on the “isolated transaction” theory. 


Ordinarily an insurance corporation should 
be licensed in a state in which it con- 
templates doing business. Making invest- 
ments and owning and managing real 
estate are to be considered “doing business.” 
A foreign corporation may not need a 
local license if its business is strictly inter- 
state. A corporation created under an 
act of Congress may not be required to 
conform to local laws relating to licensing 
of foreign corporations. But an insurance 
company owning real estate in a foreign 
state would find little comfort in these 
exceptions if it did not have a license to 
do business. 


Effect of Noncompliance 
with Local Laws 


The effect of noncompliance by foreign 
corporations with statutory or constitu- 
tional provisions falls into four general 
groupings. One group of states merely 
prohibits foreign corporations from doing 
business or acquiring, holding or disposing 
of property in the state without complying 
with the requirements as to admission. 
This prohibition does not specify any pen- 
alty for violation. Phenix Insurance Com- 
pany v. Pennsylvania Company, 33 N. E. 970, 
134 Ind. 215 (1893); Enterprise Brewing Com- 
pany v. Grime, 53 N. E. 855, 173 Mass. 
252 (1899). 

Courts of the various states are hope- 
lessly divided, however, as to the effect of 
such a prohibition. Some courts hold 
that a prohibition limits the state to ouster 
proceedings or suits to require compliance. 
Many courts declare that the prohibition 
renders the contract invalid and unen- 
forceable. 


The second group of states specifies a 
penalty for noncompliance. The penalty 
may consist of fining or penalizing the cor- 
poration or officers, denying the corporation a 
right to sue on transactions entered into 
in the state or voiding such contracts. 

The third group of states suspends the 
right to maintain suits in the state courts, 
but does not make the contracts or trans- 
actions illegal. The fourth general group 
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declares contracts made by noncomplying 
corporations absolutely void, either as to 
both parties or as to the noncomplying 
corporations, 


It has been definitely held that the pur- 
chasing, acquiring or disposing of real prop- 
erty within a state is doing business there, 
and the corporation must be authorized 
to make such transactions. The regular 
way in which such transactions may be 
authorized is for the insurance company 
to procure its license to do business in the 
foreign state as a foreign corporation. This 
license should be procured in advance of 
any real estate purchases, as there are a 
number of decisions holding that an after- 
acquired license will not validate transac- 
tions that were invalid or void when they 
occurred, 


A license in a foreign state, authorizing 
an insurance company to transact its busi- 
ness in that state, carries with it the right 
to invest funds in the state. Unless there 
is some other specific statute, it will not 
be necessary for the insurance company to 
obtain another license to invest its funds. 
The right to invest is incidental to the 
insurance business, and will usually be con- 
sidered part of the general authority granted 
by its license; a permit from another state 
department is unnecessary. Central Life 
Assurance Company v. Tiger, 57 Pac. (2d) 
1182, 177 Okla. 108 (1936); Prudential In- 
surance Company v. Richman, 11 N. E. 
(2d) 126, 292 Ill. App. 261 (1937); Flakne 
v. Metropolitan Life Insurance Company, 
270 N. W. 566, 198 Minn. 465 (1936); John 
Hancock Mutual Life Insurance Company 
v. Lookingbill, 253 N. W. 604, 218 Ia. 373 
(1934); St. Louis I. M. & S. Railway Com- 
pany v. Commercial Union Insurance Com- 
pany, 139 U. S. 223, 35 L. Ed. 154 (1891); 
State ex rel. Kahn v. Tagwell, 266 Pac. 238, 
125 Ore. 528 (1928); Winter v. Prudential 
Insurance Company, 66 Pac. (2d) 514, 179 
Okla. 489 (1937). 


Limitations 
on Real Estate Investments 


A foreign corporation is limited in its 
investments in real estate in a foreign 
state by the statutes of that particular 
state, notwithstanding the fact that it may 
have greater authority in the state of its 
domicile. However, the situation frequently 
arises in which the foreign insurance cor- 
poration may make real estate investments 
in the foreign state, of such a nature and 
character as are not permitted a domestic 
insurance corporation. This is caused by 


Real Estate in Foreign State 


a quirk in the statutes which the domestic 
insurance companies do not permit to re- 
main open very long; they soon induce 
their legislatures to grant them as much 
power as the foreign insurance companies. 
On the other hand, there are some statutes 
that do not give the foreign insurance 
company as much authority in the acquisi- 
tion and holding of real property as a 
domestic insurance company. Therefore, 
it may be stated as a general rule that a 
foreign insurance corporation is limited 
strictly by the laws of the foreign state 
when it invests in real estate in that state. 

It is well to have a broad view as to 
what constitutes real estate when this sub- 
ject is considered. A real estate mortgage 
has been held to be a conveyance and an 
incumbrance, and an insurance corporation 
which attempted to foreclose the same was 
held to be without authority when it was 
not licensed to do business in the state. John 
Hancock Mutual Life Insurance Company v. 
Girard, 64 Pac. (2d) 254, 57 Ida. 198 (1937). 
A lease for more than one year has likewise 
been held to be a conveyance of real estate. 
Morgan v. Firestone Tire & Rubber Com- 
pany, 201 Pac. (2d) 981, 68 Ida. 506 (1948). 

A deed of trust securing a bond issue 
delivered to a foreign corporate trustee not 
authorized to do business in the state was 
not void and a successor trustee could 
foreclose. Niblack v. Seaberg Hotel Com- 
pany, 76 Pac. (2d) 1156, 42 N. M. 281 (1938). 


Suits in Federal Courts 


There is some balm to be obtained from 
Metropolitan Life Insurance Company v 
Kane, 117 F. (2d) 398 (1941). That was 
an action in Indiana to foreclose a mort- 
gage on Indiana property in which the 
Chicago Trust Company, an Illinois cor- 
poration, was the mortgagee. The trust 
company and its successors never qualified 
to do business in Indiana. The insurance 
company purchased the note and mortgage, 
securing the same, and upon default suit 
was instituted in the District Court of the 
United States. The insurance company 
had been admitted to do business in In- 


diana. The contentions were made that 
suit could not be instituted in the state 
courts of Indiana, and that, therefore, 


the United States court was bound by the 
state laws and could not entertain an 
action that was unenforceable in the state 
courts. The court decided that the In- 
diana law did not hold such instruments 


void under the particular circumstances 
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and that an action to foreclose was main- 
tainable in the federal court, assuming all 
jurisdictional phases were satisfied. 


However, where the state law is such 
that the contract is void by reason of 
noncompliance, suit is not maintainable in 
the federal court either by the original 
party or by its assignee. (See collected 
cases in 133 A. L. R. 1173.) 


Conclusion 


It is believed the insurance company will 
have no difficulty with reference to non- 
compliance when purchasing bonds or notes 
secured by trust deed or mortgage on real 
estate in which a domestic trustee is named. 
Any action in such instance would neces- 
sarily be in the name of the trustee, and 
the fact that some or all of the beneficial 
owners were unlicensed foreign corpora- 
tions would have no effect on the litiga- 
tion. The rule could be otherwise if the 
mortgagee would have to be plaintiff, as 
appeared in the Kane case. 


As long as the insurance corporation 
owns real property in a foreign state there 
will be the necessity of maintaining its 
license or permit in good standing. With- 
drawal from the state or the revocation 
of its license and the expulsion of the cor- 
poration may jeopardize its property in- 


terests in that foreign state. The statutes 
usually provide means for adjusting cor- 
porate affairs and property rights in the 
state when the corporation withdraws from 
the state. They also provide for the re- 
moval of its assets. However, real estate 
is so firmly fixed that sometimes it is a 
difficult task for a company to liquidate its 
property rights within a reasonable length 
of time. If its license is revoked and it is 
expelled from the state, it may be left 
without substantial authority to exercise 
control or management of its property in 
that state. Frequently there are provi- 
sions in the statutes, giving the insurance 
company a period of time within which it 
may dispose of its real estate. These stat- 
utes also give the Insurance Department 
authority to extend this period. Some 
situations might be very embarrassing to 
insurance corporations that have a long- 
time real estate investment in a foreign 
state which they cannot dispose of within 
the time limitation. ° 
Therefore, it may be concluded that an 
insurance corporation not licensed to do 
business in a foreign state may be like an 
alien without a passport, traveling in the 
country of his enemy. He just doesn’t have 
many rights, and for those few that he 
may possess, he has no forum in which to 
have them adjudicated. [The End] 


BICYCLE SAFETY IS GOOD BUSINESS 


With almost 19,000,000 Americans in the ranks of active bicycle riders today, the 


Jational Association of Insurance Agents, the Association of Casualty and Surety Com- 
panies and the Bicycle Institute of America—the latter being the national nonprofit association 
of the bicycle industry—have joined forces to create a nation-wide bicycle safety campaign 
specifically designed for agent groups. A prize will be awarded to the individual agent 
or agent association which promotes and develops the most effective bicycle safety program 
at the local level. 

“The need and opportunity for a bicycle safety drive at this time is evident,” Julien 

H. Harvey, manager of the Association of Casualty and Surety Companies’ accident pre- 
vention department, declared. “In over two-thirds of accidents involving automobiles 
and bicycles, the cyclist was at fault. Moreover, almost three out of four cyclists are 
children and, on the basis of past records, it seems tragically certain that unless measures 
are taken for their protection, many cycling youngsters will be killed or injured—some 
of them crippled for life—before this year is over. 

“Building proper safety habits and attitudes in tomorrow’s motorists today is one of 
the primary factors behind this campaign.” 

For complete information on the program, Mr. Harvey urged insurance agents and 
executives to write to the National Association of Insurance Agents, 80 Maiden Lane, 


New York 7, New York. 
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Limitation of Liability 


for Aircratt 


By WILLIAM K. COBLENTZ 


THIS ARTICLE IS REPRINTED FROM THE JULY, 1950 ISSUE OF 
THE SOUTHERN CALIFORNIA LAW REVIEW. MR. COBLENTZ 
IS A MEMBER OF THE SAN FRANCISCO, CALIFORNIA BAR 





\ 71TH THE RAPID DEVELOPMENT 

and expansion of air commerce, the 
problem of tort liability for aircraft has be- 
come one of great importance. To allow 
unlimited liability of the airline owners can 
subject them to a series of suits and recov- 
eries which may well bankrupt the company. 
In order to protect these owners as well 
as the passengers, there is a need for a sys- 
tem of limitation of liability which will pro- 
vide for a recovery and compensate for loss, 
yet not ruin the company paying the judg- 
ment. Thus, the reasons which have led 
authorities in the field of air law to advocate 
a system of liability for aircraft are very 
similar to those which orignally brought 
about the limitation of shipowners’ liabilty. 
Because of this similarity, it has been pro- 
posed that actions against aircraft owners 
involving limitation of liability be brought 
in admiralty. 


Before discussing this proposition, it is 
necessary for a more complete understand- 
ing to outline briefly the growth of the limi- 
tation of shipowners’ liability and_ its 
relevancy to contemporary air-law practice. 
Nearly all maritime countries today provide 
the limitation of liability for shipowners in 
some form. These provisons have grown 
through maritime usage and custom which 
had their beginnings at the time of the great 


expansion of trade in the Mediterranean area 





1See Committee Report on ‘History and 
Present Status of Domestic and Foreign Laws 
Concerning Shipowners Liability,’’ Maritime 
Law Association of United States, Doc. No. 196 
(1935), p. 2026. 

2 Judge Ware, The Rebecca, Fed. Cases No. 
11, 619 (DC Me., 1831), gives a detailed history 


Limitation of Liability for Aircraft 


after the Crusades.’ It followed that the 
nations on the Continent were the first to 
provide for the limitation of liability of ship- 
owners. France provided for this limitation 
by the Ordonnance de la Marine of Louis 
XIV in 1681, and this ordinance has been 
the model from which nearly all the modern 
codes have been copied.” 


To compete for this valuable overseas 
trade the commercial nations of this time 
were vitally interested in promoting ship- 
ping. One of the things which acted as a 
deterrent to shipping, however, was the fact 
that shipowners feared the consequences of 
the loss of a ship with a valuable cargo of 
freight and passengers. If they were to 
suffer unlimited liability for this cargo, they 
might well face complete ruin, for shipping 
companies of the time were small and 
usually the joint venture of several men 
who did not have sufficient assets to cover 
any large loss. To allay this fear of the 
shipowners, their liability was limited to 
their stake in each venture. 

In England, on the other hand, prior to 
1734, shipowners were subject to unlimited 
liabilty for the acts of their masters and 
mariners. This difference is explained by 
the fact that the early maritime law of Eng- 
land was influenced mainly by the Law of 
Oleron which contained no reference to limi- 
tation of liabilty.* 











of the background of the rule of limitations 
of liability. 


‘Sprague, ‘Limitation of Shipowners Lia- 
bility,’’ 12 New York University Law Quarterly 
Review 568 (1935). 


649 





The early part of the eighteenth century 
found England attempting to expand her 
trade to compete with the nations on the 
Continent. To help promote an interest in 
shipping, Parliament in 1734 passed “An Act 
to settle how far owners of ships shall be 
answerable for the acts of masters or marin- 
ers.” * This act limited the owners’ liability 
in the case of acts by the masters or marin- 
ers to the value of their share in the venture. 
The act was amended twice, in 1786° and 
1814°—and further limited owners’ liability 
in cases of fire and theft and in cases of 
collision and cargo on other vessels. The 
Merchant Shipping Act, passed in 1854," 
changed the system of limitation of liability to 
that with which we are familiar today. It 
provided for a limitation £15 per ton, or £8 
if no lives were involved. 


In America, little attention was paid to 
the question of limitation of liability before 
1850. Only Maine* and Massachusetts * 
passed limitation statutes before that time 
and both of these laws were copied from the 
English act. 

It was not until the disastrous burning of 
the ship Lexington on Long Island Sound 
in 1840 that the federal government became 
interested in the problem of limitation of 
liability. In a lengthy opinion, the Supreme 
Court held a New Jersey corporation—the 
owner of the Lexington—liable for a large 
amount of gold specie which it was trans- 
porting, for other cargo and lives lost.” 
This decision ruined the company and caused 
great concern among the shipowners of the 
country as to their liabilities in the case of 
future disasters. It was evident from the 
dissents in this decision that the law on this 
subject was in a great state of confusion. 


1851 Act Promotes Shipping 


Thus, in order to provide relief for ship- 
owners and to promote interest in shipping, 
the federal act of 1851 was passed." This 
limited the liability of the owner to the 
value of his interest in the vessel. The stat- 
ute was amended in 1875” and 1884” to 
include inland shipping and debts. 





* Act of 7 Geo. II, c. 15 (1734). 

5 Act of 26 Geo. III, c. 86 (1786). 

® Act of 53 Geo. III, c. 159 (1814). 

717, 18 Vict., c. 104, Sections 504-505 (1854). 

8 Maine Public Law (1821), Chap. 14, Sections 
7-10. 

® Massachusetts General Public Laws (1819), 
Chap. 122. 

10 New Jersey Steam Navigation Company v. 
Merchants Bank of Boston, 6 How. (47 U. S.) 
344, 12 L. Ed. 465 (1848). 

41 Act of March 3, 1851, Chap. 43, 9 Statutes 
at Large 635, 46 USC Sections 181-187. 
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In 1893 the Harter Act™ was passed. 
This legislation made it unlawful for an 
owner to exempt himself from liability due 
to his own negligence, but it limited his 
liability for errors of navigation, dangers 
of the sea and acts of God. 


The act was amended again in 1935” 
and 1936” to follow the English practice of 
allowing recovery of so much per ton of 
ships tonnage in the case of only bodily 
injury and loss of life. The amount allowed 
by the amendment was $60 per ton, to be 
available only for the payment of losses in 
respect to loss of life or bodily injury. 


Protection and encouragement of ship- 
owners and shipping was the main purpose 
behind the development of the limitation-of- 
liability doctrine. There is no doubt but 
that the application of this doctrine played 
a large role in the growth of maritime trade, 
and the same problems that arose with re- 
gard to shipping now appear with airplanes. 
Air transportation is today in its infant 
stage. It needs protection and encourage- 
ment to expand, with a knowledge that it can 
plan for future growth without the fear that 
one disaster will possibly wipe out a whole 
company. It is in much the same position 
that maritime transportation was during the 
seventeenth and early part of the eighteenth 
centuries. A system of limitation of liability 
for air carriers will give to the aviation field 
that necessary impetus and protection which 
will allow it to expand without the fear 
unlimited liability gives. As in the case of 
shipping, the passenger and cargo load of 
an airplane constitutes a highly concentrated 
investment. The crash of a plane very often 
results in a total loss of the plane, passen- 
gers and cargo, and to allow unlimited lia- 
bility of the airline owners subjects them 
to a tremendous one. 


The approach to the question of limitation 
of liability for air carriers has differed 
greatly in the various countries. France and 
Switzerland, by their laws of 1924 and 1920 
respectively, gave no limitation of liability 
to owners of aircraft. Mexico provided for 
limitation only in case of death or injury to 
passengers. Italy followed a rule for limi- 


2 Act of February 18, 1875, Chap. 80, 18 
Statutes at Large 320, 46 USC Section 188. 

18 Act of June 26, 1884, Chap. 121, Section 18, 
23 Statutes at Large 57, 46 USC Section 189. 

4 Act of February 13, 1893, Chap. 105, 27 
Statutes at Large 445, 46 USC Sections 190-195. 

% Act of August 29, 1935, Chap. 804, 49 Stat- 
utes at Large 960, 46 USC Section 183. 

% Act of June 5, 1936, Chap. 521, 49 Statutes 
at Large 1479, 46 USC Section 183. 
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tation similar to that for ships which lim- 
ited liability to the value of the aircraft 
and cargo.” 


The most successful attempt at limitation 
of liability in the field of air law was the 
adoption of the Warsaw Convention in 1929. 
Under this convention, the carrier is re- 
sponsible for damage only in the case of 
fault and the burden of proof is on the car- 
rier to prove this freedom from fault.” 


If the carrier is unable to negative fault, 
its liability is limited by Article 22 to not 
more than 125,000 francs for a passenger, 
not more than 250 francs per kilogram for 
registered baggage and not more than 5,000 
francs for nonregistered baggage per pas- 
senger. Article 23 stipulates that all the 
rules of the convention as to responsibility 
are mandatory, and any contractual modifi- 
cations of, or exemptions from, the same 
are invalid. 

In the United States, the courts have been 
quite strict with regard to aircraft liability. 
Four cases have arisen in which airline com- 
panies have attempted to exempt themselves 
from liability by private contract, and in all 
these cases the contracts were held to be 
invalid.” In two recent cases™ attempts 
were made by the airlines to limit their lia- 
bility under admiralty rules. Both cases 
concerned actions for deaths of passengers 





7 Sack, ‘‘Air Transportation and the War- 
saw Convention,”’ 4 Air Law Review 345 (1933). 

18 Warsaw Convention, Article 20; 49 Statutes 
at Large 3000. ‘ 

19 Law v. Transcontinental Air Transport, Inc. 
(DC Pa., 1931); Allison v. Standard Air Lines, 
1 Avi. 462, 65 F. (2d) 668 (CCA-9, 1933); Cur- 
tiss-Wright Flying Service, Inc, v. Glose, 1 Avi. 
466, 66 F. (2d) 710 (CCA-3, 1933); Conklin v. 
Canadian-Colonial Airways, Inc., 1 Avi. 571, 
266 N. Y. 244, 194 N. E. 692 (1935). 

2 Dollins v. Pan-American Grace Airways, 
Inc., 1 Avi. 834, 27 F. Supp. 487 (DC N. Y., 
1939); Noakes v. Imperial Airways, Ltd., 1 Avi. 
845, 29 F. Supp. 412 (DC N. Y., 1939). 

21The question of whether or not a plane 
is a vessel was in a state of confusion for a 
number of years, due, no doubt, to the opinion 
of Chief Justice Cardozo in Reinhardt v. New- 
port Flying Service Corporation, 1 Avi. 55, 232 
N. Y. 115, 133 N. E. 371 (1921), in which he 
held that a hydroplane is a vessel and not 
subject to the workmen’s compensation laws 
of the State of New York. Since the Reinhardt 
decision, there has been passed the Air Com- 
merce Act of May 20, 1926, Chap. 344, Section 
7, 44 Statutes at Large 572, 49 USC Section 177, 
and the Civil Aeronautics Act of June 23, 1938, 
Chap. 601, 52 Statutes at Large 977, 49 USC 
Section 401ff., which by their terms provides: 
“The navigation and shipping laws of the 
United States, including any definition of ‘ves- 
sels’ or ‘vehicles’ found therein and including 
the rules for the prevention of collision, shall 
not be construed to apply to seaplanes or other 
aircraft or to the navigation of vessels in rela- 
tion to seaplanes or other aircraft.’’ 


Limitation of Liability for Aircraft 


due to the crashing of planes into the sea. 
The courts, however, held that seaplanes 
were not vessels ™ within the meaning of the 
statute * which sets out the provisions for 
the limitation of marine liability and that 
there would be no limitation. 


United States 
Liability Status Uncertain 


Thus we can say that the status of limita- 
tion of liability for aircraft in the United 
States is not clear at this time. In domestic 
air travel, passenger liability is governed by 
common-law rules which provide for no 
limitation of liability. As far as interna- 
tional flights are concerned, the United 
States gave its adherence to the Warsaw 
Convention in 1934, and the convention was 
ratified by the Senate in the same year. 
President Roosevelt proclaimed the French 
text June 27, 1934, and the convention be- 
came effective by its own terms (Section 38) 
on October 29. 

In spite of the adherence of the United 
States to the Warsaw Convention, the Civil 
Aeronautics Act of 1938 makes no mention 
of limitation of aircraft passenger liability. 
In fact, in the case of Choy v. Pan American 
Airways; the court, in disposing of a claim 
under the Warsaw Convention, said: 





In two cases, recovery of damages has been 
sought in admiralty for the death of passengers 
on a seaplane that crashed into the sea; re- 
covery was denied in both cases on the ground 
that the seaplane was not a vessel. A careful 
check of the digests shows only these cases 
which held a plane was a vessel: Dollins v. 
Pan-American Grace Airways, Inc. and Noakes 
v. Imperial Airways, Ltd., cited at footnote 20. 
When being repaired, a plane is not a vessel 
and thus not subject to a maritime lien: Foss 
v. Aeroplane “Crawford Brothers No. 2,’ 1 Avi. 
33, 215 F. 269 (DC Wash., 1914); U. 8. »w. 
Northwest Air Service, Inc., 1 Avi. 599, 80 F. 
(2d) 804 (CCA-9, 1934); U. 8. v. Peoples, 1 Avi. 
1091, 50 F. Supp. 463 (DC Cal., 1943); Wen- 
dorff v. Missouri State Life Insurance Company, 
1 Avi. 103, 318 Mo. 363, 1 S. W. (2d) 99 (1927). 
However, the New Jersey Board of Commerce 
and Navigation has decided that seaplanes are 
vessels for purposes of registration. Section 1 
of the Uniform Law of Aeronautics, adopted in 
one third of the states, holds that a plane, 
while it rests on water, or is immediately 
above water, shall be within the admiralty 
jurisdiction. A British court held airplanes not 
to be vessels for salvage purposes: Watson v. 
R. C. A. Victor Company, Inc., 1 Avi. 543 
(Aberdeen Sheriff Court, 1934); but Parliament 
subsequently enacted a statute (Air Navigation 
Act of 1936, 26 Geo. V, c. 44) which treats 
aircraft as vessels for salvage purposes. 

2 Act of June 5, 1936, Chap. 521, 49 Statutes 
at Large 1479, 46 USC Section 183. 

1 Avi. 946 (DCN. Y., 1942). 
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‘ 


‘Nor do we think the claim under the 
Warsaw Convention should be insisted upon. 
There is no enabling act vesting the owner- 
ship of the cause of action stated by the 
Warsaw Convention nor even stating who 
may be thought to be injured by a death 
and though the liability stated in Article 17 
is part of the treaty which was adopted, we 
do not understand how it can be defined or 
enforced without statutory assistance, which 
it has not as yet received.” 

Subsequently, however, a New York court 
held that the rules of the Warsaw Conven- 
tion should govern in the case of an inter- 
national flight,“ and the Warsaw Convention 
provision as to the limitation of liability 
was set up as a defense and sustained by a 
federal district court in the case of Indemnity 
Insurance Company of North America v. Pan 
American Airways, Inc.* 

As far as domestic accidents are con- 
cerned, plaintiffs still have to establish the 
defendant air carrier’s negligence under the 
common-law rules, which is often very dif- 
ficult to do because of the nature of air- 
craft accidents. 


Some advocate the use of the doctrine of 
res ipsa loquitur as an attempt to overcome 
this hurdle, but this seems, at best, only a 
makeshift measure.” 

There seem to be three possible solutions 
to the problem of limitation of liability 
through statutory enactment: 


A. The proposed Uniform State Aero- 
nautical Liability Act, which suggests lim- 
ited liability without fault; together with 
compulsory or induced insurance by the 
carrier. 


B. A Federal Passenger Liability Act 
based upon the same principles. 

C. A Federal Passenger Liability Act 
based upon the principles adopted in the 
Warsaw Convention of 1929.” 


The Conference of Commissioners on 

Uniform State Laws approved a uniform 
liability act in 1938, which is designed to 
overcome some of the problems in this field 
of limitation of air carriers’ liability. The 
basic principle on which this aviation lia- 
~ 4 Wyman and Bartlett v. Pan-American Air- 
ways, Inc., 1 Avi. 1093, 43 N. Y. S. (2d) 420, 
181 Misc. 963 (1943): ‘‘The rights of the parties 
are fixed by the rules for International Air 
Transportation established and concluded at 
Warsaw, Poland, on October 29, 1929. 
The case at bar would then seem to be within 
the very situation embraced by the rules of 
the Warsaw Convention which here operates to 
permit a recovery that otherwise might be im- 
possible for want of proof.”’ 

21 Avi. 1247, 58 F. Supp. 338 (DC N. Y., 
1944). 
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bility act rests is that a system analogous 
to workmen’s compensation acts should be 
extended to transportation of passengers by 
air. The act makes the airline and aircraft 
owner absolutely liable, regardless of negli- 
gence, merely upon proof that the plaintiff 
Was a paying passenger and that the injury 
arose out of, and in the course of, the air 
transportation. This liability act sets up 
a fixed schedule for payments comparable 
to those of an insurance policy. The airlines 
are required to insure and failure to do so 
subjects them to fine and imprisonment and 
exposure to unlimited liability. 


This act differs from the Warsaw Conven- 
tion, and some writers question the advo- 
cacy of having one system of limitation of 
liability for international flights and another 
for domestic. However, the simplicity of 
this act in its operation makes it more 
favored than the plan of the Warsaw 
Convention.” 


The main objection to the first proposal 
above (for adopting the Uniform State Aero 
nautical Liability Act) is on a constitutional 
ground. It is argued that such statutes 
would violate Section I of Article 14 of the 
Constitution as abridging the privileges and 
immunities of the citizens and depriving 
them of their property without due process.” 

There is also a constitutional objection to 
such state acts under Section 2 of the Four- 
teenth Amendment, which provides that “the 
citizens of each state shall be entitled to 
all privileges and immunities of the sev 
eral states.” 


Federal Statute 


Upon consideration of the objections to 
the uniform state acts, it would seem that a 
federal statute would best accomplish the 
desired end—uniformity. One writer has 
proposed a tentative draft for such legisla- 
tion following the plan of the principles of 
the Warsaw Convention of exempting the 
carrier from liability without fault. He feels 
that such an act, patterned after the Warsaw 
Convention, would be upheld as constitu- 
tional because the Warsaw Convention has 


* Knauth, ‘“‘The Uniform State Aeronautical 
Liability Act, Adopted at Cleveland,’’ 9 Air 
Law Review 352 (1935). 

* Buhler, ‘‘Limitations of Air Carriers Tort 
Liability and Related Insurance Coverage—A 
Proposed Federal Air Passenger Liability Act,”’ 
11 Air Law Review 262 (1940). 

*% Several tentative drafts of the Uniform 
Code, which were considered by the committee, 
are set out in 8 Air Law Review 589 (1937). 

” Davis, ‘‘Comments on Proposed Uniform 
Aviation Liability Act,’’ 9 Air Law Review 359 
(1938). 
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been adhered to by the United States and 
also because there is precedent for such 
legislation in the Marine Limitation of Lia- 
bility Act of 1851.” 

It is submitted, however, that for the 
better protection of passengers and prop- 
erty, a federal act based on the same prin- 
ciples as the Uniform State Aeronautical 
Liability Act would be preferable, for this 
will avoid the confusion among the states, 
which would arise if each state enacted its 
own limitation-of-liability statute in such 
matters as insurance rates. To make for 
even more uniformity and efficiency in en- 
forcing such an act, it is submitted that ac- 
tions arising under a federal limitation-of- 
liability statute should be brought in ad- 
miralty with varying limitations as to ship- 
owners’ property liability due to weight and 
size differentials. The admiralty courts 
have already set up procedures for handling 
cases of an analogous type under the Mari- 
time Limitation of Liability Statute. The 
less formal and more elastic rules of pro- 
cedure in the admiralty courts are geared 
to handle this kind of case. It is important 
that actions of this kind be handled quickly 
and systematically. The rules allowing trial 
without jury, for example, will often serve 
both parties better; for, due to the nature 
of aircraft accidents and the impossibility 
of presenting proper evidence to the jury, 
jury verdicts frequently result in inequi- 
table judgments. 


So long as the plane in question is over 
American territory, or the tort incurred is 
on American soil, the question of liability is 
relatively more simple than when a plane of 
American registry carrying both Americans 
and foreigners is involved in an accident 
on or over foreign soil. Both the Warsaw 
and the Rome Conventions impose absolute 
liability without fault. 


Despite the fact that the first reported 
American tort case involving a craft of the 
air was more than 100 years ago,” the total 
number of these cases is remarkably small, 


%® See footnote 27. 

3 Guille v. Swan, 1 Avi. 1, 
(N. Y., 1822). 

3% Wherry, ‘‘Aeronautics and the Problem of 
Tort Liability,’’ 10 Air Law Review 343 (1939). 

% Cory v. Physical Culture Hotel Company, 1 
Avi. 678, 14 F. Supp. 977 (DC N. Y., 1936); 
Thrasher v. City of Atlanta, 1 Avi. 518, 178 
Ga. 514, 173 S. E. 817, 99 A. L. R. 158 (1934); 
Smith v. New England Aircraft Company, 1 
Avi. 197, 269 Mass. 639, 170 N. E. 385 (1930); 
and see Note, 35 California Law Review 110 
(1947). 

* Johnson v. Curtiss Northwest Airplane Com- 
pany, 1 Avi. 61 (Minn., 1923). 


19 Johns. 384 


Limitation of Liability for Aircraft 


one recent writer stating that only 150 re- 
ported cases were to be found at the time 
of his writing.” 

It is usual to consider problems of _lia- 
bility in this field under three classifications: 
first, with respect to collisions in the air; 
second, with respect to passengers and 
goods carried, and third, with respect to per- 
sons and property on the ground. 


As to collisions, a study of the pertinent 
cases suggests that the modern courts 
recognize there is no ownership in air space, 
no privilege of flight, but a right of flight 
subject to limitations imposed by the law of 
nuisance if the flight results in detriment to 
the land owner.” This does not mean that 
there may not be an absolute liability for 
damage caused by a trespass to the land by 
a plane coming in contact with it,“ or with 
buildings,® or by dropping things on it,” nor 
does it mean that statutes may not be en- 
acted imposing liability without fault for 
damages caused by the operation of an air- 
plane where actions in negligence or nuisance 
would otherwise have been brought. 


In the United States, the airplane that car- 
ries passengers, whether in scheduled trans- 
port service or engaged in what was once 
called “barnstorming” flights, is treated gen- 
erally but not universally as a common 
carrier.” And as a common carrier the 
operator may not limit his liability by contract. 

In the original case of Guille v. Swan (see 
footnote 31) which imposed absolute lia- 
bility, there was an actual trespass and dam- 
age, for a balloonist’s rope dragged across 
a farm, doing slight damage. In addition, 
the crowd of neighbors, attracted by the 
then unusual sight of the balloon, trespassed 
on the farm, doing further damage. The 
balloonist was held liable for the entire 
amount of damage, including that caused by 
the sightseers. 


An early move of the states affecting lia- 
bility of aircraft for their torts gained con- 
siderable headway, approximately two score 


* Rochester Gas & Electric Corporation v. 
Dunlop, 1 Avi. 468, 266 N. Y. S. 469, 148 Misc. 
849 (1933). 

% §. A. Gerrand Company, Inc. v. Fricker, 1 
Avi. 483, 42 Ariz. 503, 27 Pac. (2d) 678 (1933). 

37 Allison v. Standard Airlines, Inc., cited at 
footnote 19; Hbrite v. Crawford and O’Donnell, 
1 Avi. 362, 215 Cal. 724, 12 Pac. (2d) 937 (1933); 
Wilson v. Colonial Air Transport, Inc., 1 Avi. 
334, 278 Mass. 420, 180 N. E. 212, 83 A. L. R. 
329 (1932); Conklin v. Canadian-Colonial Air- 
ways, Inc., cited at footnote 19; but compare 
Brown v. Pacific Mutual Life Insurance Com- 
pany, 1 Avi. 77, 8 F. (2d) 996 (CCA-5. 1925); 
North American Accident Insurance Company 
v. Pitts, 1 Avi. 67, 213 Ala. 102, 104 So. 21 
(1925). 
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of the state statutes still being in force.™ In 
1925 the Aviation Committee of Commis- 
sioners of Uniform State Laws adopted an 
act known as the “Uniform State Law of 
Aeronautics.” As many as_ twenty-two 
states had adopted its provisions at one 
time, but there were some immediate repeals. 
Furthermore, some legislatures destroyed 
the effectiveness of certain of the provisions, 
especially Section 5, by writing in their 
own versions, 

Section 5, which imposes absolute liability 
on all aircraft, is the most controversial of 
the several sections. There are, strangely 
enough, no cases to be found wherein this 
section of any state act has applied absolute 
liability, but that may be due to the few 
cases in the general field, or more likely, to 
the fact that the section was never popular 
even with the states that enacted it, and 
was rewritten or deleted altogether by sev- 
eral state legislatures. 

“Section 5. Damage on Land. The 
owner of every aircraft which is operated 
over the land or waters of this State is abso- 
lutely liable for injuries to persons or prop- 
erty on the land or water beneath, caused 
by the ascent, descent or flight of the air- 
craft, or the dropping or the falling of any 
object therefrom, whether such owner was 
negligent or not, unless the injury is caused 
in whole or in part by the negligence of the 
person injured, or of the owner or bailee 
of the property injured. If the aircraft is 
leased at the time of the injury to the person 
or property, both the owner and the lessee 
shall be liable, and they may be sued jointly, 
or either or both of them may be sued 
separately. An aeronaut who is not the 
owner or lessee shall be liable only for the 
consequence of his own negligence. The 
injured person, or owner or bailee of the in- 
jured property, shall have a lien on the 
aircraft causing the injury to the extent of 
the damage caused by the,aircraft or objects 
falling from it.” 


This section has been criticized for one 
reason or another™ but chiefly because it 
gives a statutory status to the tort doctrine 


% Commenting on the act in an article in 
1934, one prominent aviation law writer was 
led to say of it: ‘In summing up the prin- 
ciples applied in the United States toward third 
persons, we see that an attempt has been made 
to incorporate the principle of absolute lia- 
bility. This tendency, strong five years ago, 
is already beginning to weaken. The number 
of states that have adopted it not only do not 
grow but are beginning to diminish.’’ Kaftal, 
“Liability and Insurance—The Relation of Air 
Carrier and Passenger,’’ 5 Air Law Review 267 
(1934). 
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of res ipsa loquitur, invoking, in the majority 
of aircraft accident cases, absolute liability 
on the owner or operator of the craft, both 
as to passengers injured and damage done 
to property on the ground. 


Question 
of Res Ipsa Loquitur 


It is submitted that, considering the sub- 
ject in its entirety, the doctrine of res ipsa 
loquitur should not be arbitrarily applied 
since the aviation industry has not reached 
such a development as to warrant the appli- 
cation of the doctrine from the mere hap- 
pening of an accident. There is as yet, 
even with the fact-gathering facilities 
of the state aeronautical commissions and 
the faithful recording of the details of every 
major accident by the Civil Aeronautics 
Authority, no common knowledge, in a great 
majority of cases, of which the courts may 
take cognizance concerning the customs, 
conditions or usual practices of air naviga- 
tion, to justify the application of this pre- 
sumptive rule of evidence arising from the 
maxim. At this state of development, the 
facts in each particular case, it seems to this 
writer, ought to govern the applicable 
rule of law. 

Section 6 of the Uniform Act applicable 
to collisions is phrased in the original 
act as follows: 

“The liability of the owner of one aircraft 
to the owner of another aircraft, or to aero- 
nauts or passengers on either aircraft, for 
damages caused by collision on land or in 
the air, shall be determined by the rules of 
law applicable to torts on land.” 


While the intent of this section is clear 
if the tort is inflicted on or over land, the 
question as to what happens when the tort is 
on or over water—and particularly navigable 
water—is left unanswered by the act. 


Van Vetchen Veeder, formerly chairman 
of the Committee on Aviation of the Mari- 
time Law Association of the United States, 
in an early article,” however, suggested that 
certainly if an aircraft fell into water, and 


* But compare Angstruck and Kempner, ‘‘Va- 
lidity of Section 5 of the Uniform Aeronautics 
Act,"’ 4 Air Law Review 170 (1933), wherein 
the authors see a close relationship between 
the effect of this section and the result in 
early railroad statutes which were held con- 
stitutional. 

Veeder, ‘‘The Legal Relation Between Avia- 
tion and Admiralty,”” 2 Air Law Review 33 
(1931). 
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probably if it started to fall over water and 
the injury to passengers was caused by the 
water, on the basis of the locality test, ad- 
miralty, and not a state court, would have 
jurisdiction. He cites several well-known 
“locality test” cases to support this view. 
Later aircraft cases have borne out his judg- 
ment.” Once in admiralty, the assumption 
is that all the rules of admiralty would 
apply. It would appear that this is a result 
which the framers of the Air Commerce Act 
of 1926 wished to avoid. Section 7a of the 
act reads: 


“The navigation and shipping laws of the 
United States, including any definition of 
vessel or vehicle found therein, including the 
rules for the prevention of collisions, shall 
not be construed to apply to seaplanes or 
other aircraft or to the navigation of vessels 
in relation to seaplanes or other aircraft.” 


The argument has been made that if Sec- 
tion 7a is to be applied, it should be applied 
only for purposes of enforcement of harbor 
regulations, for safety of navigation and in 
cases where the plane was not in normal 
flight as an aircraft.” 


But Professor Knauth has indicated that 
it is doubtful to what extent Section 7a 
really prevents the application of the naviga- 
tion and shipping statutes of the United 
States to aircraft when on or over the water.” 


Thus, while it is reasonably clear in the 
states which have adopted Section 6 of the 
Uniform Act that, where the tort is incurred 
on or over land, the /ex-locit test is appli- 
cable, it appears to be decidedly uncertain 
what the applicable law is where the tort 
is incurred while the plane, either the land 
or seaplane type, is flying incidentally over 
navigable water. 

That the status of tort law applicable to 
aviation cases in the United States is un- 
certain and in a state of flux, is further sug- 
gested by the fact that the American Bar 
Association and the American Law Institute 
have jointly proposed a series of three new 
uniform state laws of airflight to replace 
the present Uniform State Law of Aeronau- 
tics.“ Originally submitted on September 3, 
1937, the series has been the subject of bitter 
and extended discussions by aviation legal 
scholars, not the least of whom was Dean 
John H. Wigmore. 


Summary 


To restate and summarize, the clearly 
delineated tort principles which American 
courts seem to follow in aviation law where 
land planes are involved, flying over United 
States territory, are: 

(1) Commercial aircraft are construed to 
be common carriers in a wide range of cases, 
including pleasure flights where passengers 
are solicited. It necessarily follows, there- 
fore, that in this class of operation, carriers 
can only lawfully stipulate against tort lia- 
bility along very narrow lines. 

(2) Apparently the usual exemptions are 
available to aircraft as common carriers, 
especially: 

(a) Contributory negligence exonerates 
from liability. 

(b) Unavoidable accidents, unknown causes 
and acts of God are recognized in some of 
the cases as ground for exoneration of the 
air carrier from liability. 

(3) Probably the principle of res ipsa 
loquitur applies when the common carrier 
has the sole control of the means of car- 
riage, where there is sufficient common ex- 
perience to justify a presumption and where 
the accident is not one attributable to an 
act of God. 

(4) To accidents involving other than 
common carriers in the states that have 
adopted Section 5 of the Uniform State Law 
of Aeronautics, an absolute liability is im- 
posed; the doctrine of res ipsa loquitur may 
be invoked by the injured parties. 

(5) There is no specific federal law per- 
taining to liability either of common carriers 
or other classifications of aircraft. 

(6) According to Section 6 of the Uni- 
form State Law of Aeronautics, the appli- 
cable law to tort cases incurred on or over 
the territory within the state’s jurisdiction 
is the law of the state. 

The first world war put an end to any 
tendencies toward granting freedom of the 
air and giving jurisdiction over air matters 
to admiralty. However, since the-end of 
the second world conflict, people have real- 
ized the necessity for world cooperation and 
the probability of all the nations of the 
world being drawn closer together by the 
vastly improved means of air transportation. 





" Reinhardt v, Newport Flying Service Cor- 
poration, cited at footnote 21; People ex rel. 
Cushing v. Smith, 198 N. Y. S. 940, 206 App. 
Div. 642 (1923); as opposed to Dollins v. Pan- 
American Grace Airways, Inc., cited at foot- 
note 20. 

“"Knauth, ‘‘Aviation and Shipping,’’ 1 Air 
Law Review 429 (1930). 


Limitation of Liability for Aircraft 


*®Knauth, ‘‘Aviation and Admiralty,”’ 6 Air 
Law Review 226 (1935). 

“See, generally, the discussion of this series 
in 8 Journal of Air Law and Commerce 505 
(1937), and 9 Journal of Air Law and Com- 
merce 132ff. (1938). See, also, a proposed re- 
drafting of the series by Dean Wigmore, 8 
Journal of Air Law and Commerce 359 (1937). 
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There is an obvious need for a uniformity 
in international air law. At present, at- 
tempts are being made to bring this about 
through such international meetings as the 
Warsaw and Chicago Conventions. It is 
not impossible, however, that the years to 
come will again see proponents of admiralty 


jurisdiction for matters pertaining to aero- 
nautics. The reason will be that the unique- 
ness of stratospheric transportation will 
demand a special body of law and special 
methods of administering it and the more 
facile procedures of admiralty jurisdiction 


[The End] 


may well be the solution. 


DETECTING HIDDEN DIABETES 





Untreated diabetes can be a very costly chronic illness, both to the individuals 
involved and to the businesses and industries where they work, Persons suffering 
from undiagnosed cases of the disease are likely to be habitually unwell. Their 
efficiency is greatly reduced, and frequently they are unable to work at all. 

This need not be the case. Most diabetics whose condition is known and who 
are under medical care can continue with their normal occupations. Only in a few 
cases may it prove necessary to shift a diabetic to less hazardous tasks. In almost 
every case the known diabetic can remain a useful member of society and not be- 
come a charge against his family, his employer or the state. 

That undiagnosed diabetes is of real importance to every business and indus- 
trial organization in the nation is evidenced by the known facts about the extent 
of the problem. Surveys have shown that there are at least a million hidden dia- 


betics in the United States. Another two million people are likely to develop dia- 


betes as they grow older. 


The American Diabetes Association, composed of practicing and research phy- 
sicians, was originally organized as a research and information group for the dis- 
semination of data about the disease to the profession. With the formation of a 
special Diabetes Detection Committee in 1948, the association assumed the addi- 
tional function of organizing, directing and financing within its own group 2 contin- 
uing national Diabetes Detection Drive, spearheaded annually by Diabetes Week. 


It was led to this action because of the rapidly increasing incidence of serious 
cases of the disease in America. In 1900, diabetes ranked twenty-seventh among 
the causes of death. By 1945 it had come to be eighth among diseases as a cause 
of death. Much of the increase was due, it was felt, to the fact that many people 
with the condition were not diagnosed until it was far advanced. The earlier it is 
discovered, the easier it is to control and the more normal and effective a life the 


diabetic can continue to live. 


This year, Diabetes Week is scheduled for November 12 through 18. Last 
year’s campaign uncovered approximately 7,500 hidden diabetics throughout the 
country. It is expected that this year’s campaign, with the new approval of self- 
testing by the AMA and with much wider cooperation by business and industry 
in the drive, will greatly improve on last year’s record. 


An outstanding example of physician-layman cooperation during last year’s 
Diabetes Week took place in Virginia, Minnesota. In this town of over 12,000 
people, 9,791 were screened for hidden diabetes; this was over eight-one per cent 
of the population. This extensive screening was done by the local Chamber of 
Commerce, under the direction of the County Medical Society. More than 250 
volunteers canvassed the whole town, and also helped with the necessary labora- 
tory work. As of this writing, roughly fifty hitherto unrecognized cases of dia- 
betes have been diagnosed in Virginia, with more to come as the necessary 
medical examinations of persons showing positive urine tests proceed. 


Similar cooperation is essential for the mass screening of any large population. 

A successful drive will not only assure that undiscovered diabetics are placed 

under treatment, but also that possible workmen’s compensation payments and 

other types of economic drain resulting from chronic illness among employees will 
be greatly reduced, insofar as such illness is caused by hidden, untreated diabetes. | 
—Lester J, Palmer, M. D., President, American Diabetes Association. | 
| 
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EMPLOYEE PENSION PLANS 


By EDGAR HUNTER WILSON 


AN EXPLANATION OF 


HOW INSURANCE IS USED IN ONE OF THE MOST 
IMPORTANT PHASES OF EMPLOYEE BENEFIT PROGRAMS—PENSION PLANS 


Sener PLANNING is a new and 
dynamic field. The most recent statistics 
released by the Pension Trust Section of 
the Bureau of Internal Revenue list approxi- 
mately 13,000 Bureau-approved pension 
plans in operation.’ Yet in 1930 less than 
one per cent of that number of plans was in 
existence,’ and even as late as 1937 only 700 
plans were in operation.* 

A number of factors have worked together 
to bring about the phenomenal growth of 
pension plans. These factors will be con- 
sidered briefly because the continued expan- 
sion of pension plans and the consequent 
use of insurance to fund them depends in 
large part on the continuation of these 
conditions. 

High federal income tax rates and the 
very favorable provisions of the Internal 
Revenue Code allowing a deduction for pay- 
ments to qualified pensiOn plans were prob- 
ably the important factors in the 
growth in the number of pension plans. 
The Code permits deductions for payments 
made to a plan that meets the requirements 
of the Code and Regulations concerning 


most 


such specifications as the number and type 
of employees covered and the fairness of 
the provisions.‘ These features of the plan 
must be approved by the Bureau of Internal 
Revenue before a plan is termed “qualified.” ° 
The influence of tax considerations on pen- 
sion plan growth is borne out by the fact 
that eighty-five per cent of the plans now 
in existence were inaugurated after 1942,° 
the first year of high corporate taxes. 
Management’s incentive to provide pensions 
increases as corporate income taxes increase. 
If pension payments are deductible for in- 
come tax purposes, and profits are taxed 
at, say, seventy per cent, then a pension 
dollar will cost the employer only thirty 
cents, and the government in effect pays the 
other seventy cents through the allowable 
deduction. It is true that an employer does 
not have to contribute to a pension plan 
qualified with the Bureau in order to claim 
a deduction for his pension spending. Pay- 
ments to employees already retired will be 
deductible as long as they are reasonable.” 
Sut the qualified pension plan has additional 
tax advantages. The earnings from the fund 
are not subject to taxation, i. e., the increase 


Mr. Wilson, a member of the North Carolina bar, is associate professor of law at 


Mercer University. 


This article is reprinted, by permission, from the Summer, 1950 


issue of Law‘and Contemporary Problems, published by Duke University School of 


Law. Copyright 1950 by Duke University. 





1 Fortune, November 5, 1949, p. 81, col. 2. 
For a statistical analysis of 6,862 plans ap- 
proved prior to August 31, 1946, see Pension 
Trust Statistical Tables, Bureau of Internal 
Revenue. 

2? Fortune, November 5, 1949, p. 81, col. 2. 

8 Lipton, ‘Insured Plans,’’ Trends in Retire- 
ment Planning, Insurance Series No. 73 (Ameri- 
can Management Association, 1948), p. 18. 

*Code Sections 23 (p)(1) (A), (B) and (C). 
For a discussion of federal estate and gift 
tax aspects of employee benefit plans, see Note, 
48 Columbia Law Review 393 (1948). 


Employee Pension Plans 





5 Among the requirements listed in Code Sec- 
tion 165 (a) for qualifying a plan are: if a 
trust is uSed it must be irrevocable; the plan 
must be exclusively for the benefit of the em- 
ployees; the plan must not be discriminatory. 

® Fortune, November 5, 1949, p. 81, col. 2. 
For a comparison of the number of employees 
covered by plans in 1942 and 1946, see Gardner, 
“Trusted Plans,’’ Trends in Retirement Plan- 
ning, Insurance Series No. 73 (American Man- 
agement Association, 1948), p. 73. 

7 Code Section 23 (p)(1) (D). 
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of the fund from investments under trusteed 
plans or from the enhanced value of an- 
nuity purchases in insured plans is not 
taxed.* Therefore, under a qualified plan, 
the employer during the working life of an 
employee can accumulate tax free a good 
portion of the money necessary to retire 
his employee. 


There is, in addition, an important tax 
advantage to an employee in that taxation 
of funds paid into a qualified plan for his 
benefit is postponed until he receives it on 
retirement.® Presumably, his income will be 
lower during years of retirement, and con- 
sequently the funds will be taxed at a lower 
rate. This is particularly important to the 
high salaried employees. The tax advantage 
to corporate officials has no doubt been a 
strong incentive for such officers to favor 
pension plans. That is another peculiar 
advantage to the management of a closely 
held corporation. As suggested above, a 
corporation in the high income bracket pays 
from corporate profits only a small part of 
the cost of funding a pension plan. If the 
corporate executives are also substantial 
stockholders and provide pension benefits 
for themselves, it is conceivable that a plan 
may be devised that in net effect costs the 
management nothing. The payments out of 
profits can be drawn from the fund by way 
of retirement benefits to the stockholder- 
officials.” 


The entrance of insurance companies into 
the pension field in the late twenties had 
much to do with the growth of pension ac- 
tivity." Before that time, pensions were 
for the most part on an informal basis. The 
employer retired his employees and pro- 
vided pensions wholly as a matter of dis- 
cretion. Insurance companies offered a 
method of guaranteeing retirement benefits 
by the use of group annuities, and the funds 
necessary for pensions could be accumulated 
on a sound basis while the employee was 
still working. The latter arrangement was 
much more satisfactory than leaving the 
payment dependent on business conditions 
at the time the employee reached retirement 


§ Code Section 165 (a). 

® Code Section 165 (b). 

%” Cochran, Honest Employee Benefit Plans 
With No Net Cost To Owner-Management (pam- 
phliet, 1949). 

"On the growth of insurance company ac- 
tivity in pension planning, see, generally, Hugh 
O'Neill, Modern Pension Plans: Principles and 
Practices (1947), p. 37. 

249 Stat. 620ff. (1935), 42 USC Sections 301ff. 
(1946). 

% For a discussion of the Social Security Act 
in connection with pension planning, see Wins- 
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age. The employee of course was much 
happier if the employer provided a formal, 
guaranteed pension program. No doubt in- 
surance companies’ advertising the advan- 
tages of formal pension systems, and their 
ability and willingness to design pension 
systems and to advise on pension problems, 
did much to stimulate interest and activity 
in pensions. 


Numerous other factors have contributed 
to the increase in pension plans. The Social 
Security Act ” stimulated the interest of the 
public, particularly the interest of labor 
unions, in the problem of old-age benefits.” 
Wage stabilization legislation contributed 
to the multiplication of pension plans dur- 
ing the war.“ Retirement benefits were 
not within the ban of wage stabilization,” 
and thus the attention of labor was drawn 
to pensions. Direct wages could not be 
increased, but pensions provided a way to 
enhance benefits flowing from employment 


That pension plans offer definite advan- 
tages to management is not to be over- 
looked in a consideration of the causes of 
pension growth.” The fact that a number 
of employers established pension systems 
prior to the advent of those influences men- 
tioned above indicates that many employers 
felt the establishment of a pension system 
to be advantageous to the company in 
other ways.” Pension systems enable the 
employer to retire superannuated employees 
rather than to retain them in their years of 
declining usefulness at proportionately high 
salaries. Employees are more apt to retire 
without ill will toward the employer when 
they have been advised in earlier years that 
they will be retired at a stipulated age with 
predetermined benefits. Much distrust and 
uncertainty is bred by a policy of retiring 
employees at different ages and allowing 
varying amounts as pensions. No doubt 
labor turnover is decreased in companies 
offering sound pension benefits. Young 
employees are given an opportunity to ad- 
vance rapidly and are more likely to remain 
with the company because of this op- 
portunity. Thus the organization remains 


low, Profit Sharing and Pension Plans (1946), 
pp. 130, 175. 

144 Note, 43 Illinois Law Review 713, 718 (1948). 

1556 Stat. 768 (1942), 50 USC Section 970 
(1946). 

1% Cliffe, ‘‘An Employer’s View on Pension 
Plans,’’ 84 Trusts and Estates 288 (1947). 

1 Willis, ‘‘Current Thinking on Employee Re- 
tirement Plans,’’ Trends in Retirement Plan- 
ning, Insurance Series No. 73 (American Man- 
agement Association, 1948), p. 4. 
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young and energetic. Finally, public good 
will is cultivated by the employer who pro- 
vides an attractive retirement program for 
its employees. 


Methods 
of Insuring Pension Plans 


Formal pension plans are normally funded 
through trusts or insurance.” Under “trusteed” 
systems, funds are paid periodically to a 
trustee who makes investments and pays 
out income to qualified pensioners according 
to the trust instrument. In “insured” 
systems the program is underwritten and 
in most instances administered by an insur- 
ance company in return for periodic pre- 
miums. Perhaps it is not technically ac- 


curate to refer to many “insured” pension 


systems as part of the insurance field 
because most of these plans utilize an- 
nuities, and annuities are said not to be 


insurance; but for practical purposes an- 
nuities are part of the business of insurance. 
The great majority of annuities are written 
by insurance companies and, further, many 
insured pension plans utilize traditional 
forms of insurance. 

Insured plans fall conveniently into the 
following categories, and will be discussed 
in the order given: (1) group annuities, 
(2) group permanent, (3) individual con- 
tracts, (4) ordinary life trusts and (5) de- 
posit administration. The various kinds of 
plans may be used in combination, but this 
division will serve for a discussion of the 
standard insurance finance ‘methods. 


Group Annuities 


The group annuity ” is the oldest and one 
of the most frequently used of the insured 
plans. Group annuities came into common 
use around 1925 and are responsible for 
many of the changes in pension thinking 
that have occurred since that time. The im- 
portant feature to be noted in connection 
with a group plan is that one master con- 
tract is issued and the insurance company 
completely administers the system. The 
contract sets both the rights and duties of 
the employer, the employee and the insur- 


ance company. The insurance company in- 
vests the funds and pays out the benefits as 
they become due. Thus the employer is 
relieved of the responsibility both of invest- 
ing the funds and of administering the benefits 
under the plan. A trustee is not necessary 
in this type plan.” Insurance companies 
usually will not issue group contracts to 
cover less than fifty employees, and if the 
plan provides for contributions from the 
employees, participation by at least seventy- 
five per cent of the eligible employees is 
required. 


Each employee covered by the plan re- 
ceives a certificate which outlines the bene- 
fits to which he is entitled. This certificate 
does not, howéver, make the employees par- 
ties to the contract. The contract is between 
the employer and the insurance company, 
although the employees, either individually 
or through their union, may have a contract 
with the employer to provide benefits. 


Single-premium deferred annuities are used 
in the group annuity plan. The annual pre- 
mium each year purchases for every em- 
ployee covered by the plan a small deferred 
annuity which represents the amount of pen- 
sion credit attributable to that year’s em- 
ployment. The premium for an employee 
will increase each year. An annuity of one 
dollar per month for life to begin at age 
sixty-five is considerably more expensive 
for an employee fifty years old than for one 
forty years of age. The period during which 
the insurance company will be able to hold 
the premium and thus earn interest is shorter, 
and the chances that the employee will be 
living at age sixty-five to receive the annuity 
are much greater in the case of the older 
employee. 


Death benefits ordinarily are not provided 
by a group annuity plan. The employee 
must live until the designated retirement age 
in order to receive any benefits from the 
program. Since the standard group annuity 
contract makes no provision for life insur- 
ance, the cost of the plan is reduced by the 
amount that would otherwise be paid to 
those who do not reach retirement age. 
The premium normally is discounted for 





% For a comparison of the advantages of 
each method, see Hamilton, ‘‘Employee Benefit 
Plans: Trust or Insurance Facilities May Be 
Used,”’ 83 Trusts and Estates 583 (1946). For 
a model plan under each method, see MacNeill, 
‘‘Pension and Profit-Sharing Trusts,’’ 83 Trusts 
and Estates 485 (1946). 

1? Edwin W. Patterson, Cases and Materials 
on Insurance (2d Ed., 1947), p. 36, note 1. 

2 See, generally, Fleming Bomar and others, 
Handbook for Pension Planning (Bureau of 
National Affairs, 1949), p. 86; O'Neill, work 


Employee Pension Plans 


cited, footnote 11, at p. 103; Robert Riegel 
and Jerome S. Miller, Insurance, Principles 
and Practices (3d Ed., 1947), p. 230; Hamilton, 
article cited, footnote 18; Waters, ‘Insured 
Pension Plans,’’ Trends in Employee Health 


and Pension Plans, Personnel Series No. 118 
(American Management Association, 1948), 
pp. 12, 14. 


21 A trust may be used, and when only part 
of the benefits are funded through the use 
of a group annuity it may be necessary. 
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this mortality. On the other hand, it is not 
the practice to discount in advance for em- 
ployees who may be expected to sever their 
connection with the company, The employ- 
ment relationship will, of course, be termi- 
nated in some instances before the employees 
reach retirement age, but the consequent 
reduction in cost of the annuity provides 
a credit against premiums currently due. 
Of course, this statement is based on the 
assumption that the plan is noncontrib- 
utory™ and that vesting of rights to the 
employee has not occurred at the time the 
employee leaves employment. If the plan 
is contributory and the employee’s rights 
are not vested by the time he leaves or is 
dismissed, his contributions are refunded, 
with or without interest, depending upon 
the provisions of the particular plan. Obvi- 
ously, when the employee’s rights are vested 
there will be no credit on severance because 
the employee will be entitled to the benefits 
already accrued to him. In other words, 
upon reaching retirement age he will sim- 
ply draw a pension based on the annuities 
purchased for him each year during his 
employment. 


The group annuity contract is popular 
because of its low initial cost. New enter- 
prises that expect greater income in later 
years are particularly apt to select that kind 
of plan. In the case of long-established 
businesses, there is the problem of past serv- 
ice benefits. In some instances no provision 
will be made for past service, whereas in 
others the employer either on his own in- 
itiative or as the result of bargaining with 
a union will decide to provide a pension 
based on past service. This may be accom- 
plished by simply supplementing the annuity 
plan on a pay-as-you-go basis upon the re- 
tirement of those employees who had past 
service to their credit at the time the an- 
nuity contract was initiated. Or the em- 
ployer may purchase from the insurance 
company annuities for past service. Annui- 
ties for past service credits may be pur- 
chased at the time the plan is inaugurated 
or from time to time during the operation 
of the plan. The cost of an annuity will be 
more expensive if purchased some time after 
the service has been performed than it would 
have been if purchased during the years the 
service was rendered, The employee will be 
older and the cost of the annuity will have 
risen proportionately. 


The employee beneficiary of a group plan 
is normally given an option to elect the 
type annuity payment he wants, the option 
to be exercised at least five years before he 
reaches retirement age. The kinds of an- 
nuity from which he may choose include the 
life annuity, annuity certain and the joint 
and survivor annuity. Although the group 
plan generally does not provide for death 
benefits, if it requires contributions from 
the employee it usually provides for the re- 
funding of his contributions with interest to 
his estate if he dies before reaching retire 
ment age. This feature is probably neces- 
sary in order to sell the contributory plan 
to employees who have come to look on 
their contributions to pension programs as 
a mode of savings. 


Group Permanent Plans 


The group permanent plan™ consists oi 
a master policy or contract between an em 
ployer and an insurance company. The con 
tract sets forth the rights and duties of the 
parties and normally provides for full ad 
ministration by the insurer. Thus it is unneces 
sary to provide for a trustee under this type 
plan although it is possible to use the group 
permanent plan in connection with a trust. 


This plan provides life insurance in addi 
tion to retirement benefits. The insurance 
features of the plan must qualify under state 
regulatory laws. As was true in the case of 
the group annuity plan, a group permanent 
plan is ordinarily not issued to a group oi 
less than fifty employees; and if the plan 
is contributory, at least seventy-five per cent 
of the eligible employees must actually par- 
ticipate in the plan. The total insurance cover 
age is usually set at a $250,000 premium. 

The amount of life insurance coverage 
provided for each employee varies propor- 
tionately to the amount of monthly retire- 
ment benefits. For instance, the standard 
policy offers $1,000 of life insurance for each 
$10 of monthly pension income. Therefore, 
if an employee covered by this plan is en- 
titled to $200 per month, on retirement h« 
will have $20,000 of life insurance coverage. 
There is no magic in this particular formula, 
but it is used by most insurance companies. 
Some companies, however, provide for a 
smaller amount of life insurance for each 
$10 of monthly pension. 





2 The fact that a plan requires contributions 
from the employees does not affect the method 
of funding. The same kind of insurance con- 
tract may be used to fund a contributory or 
noncontributory plan. 
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% See, generally, Bomar and others, work 
cited, footnote 20, at p. 116; O'Neill, work 
cited, footnote 11, at p. 231; Riegel and Miller, 
work cited, footnote 20, at p. 234; Waters, 
article cited, footnote 20, at p. 16. 
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An employee is automatically covered by 
the insurance on entering employment and 
electing to participate in the plan. A medical 
examination is not necessary. There is, how- 
ever, one exception to this automatic insur- 
ance coverage. The maximum amount of 
life protection issued to any one employee 
will be limited under each plan to a figure 
determined by the total amount of insurance 
carried under the plan and the average amount 
of insurance issued to the fifty employees 
who are to receive the largest insurance 
benefits. Even with this limit, ninety per 
cent of employees under plans in operation 
are covered by insurance without medical 
examination. If a particular employee is 
entitled to more insurance under the for- 
mula of $1,000 to every $10 of monthly 
retirement than is allowed by this automatic 
limit, he must establish his insurability to 
obtain the additional amount. 


Group permanent insurance differs con- 
siderably from the ordinary group annuity 
in the type of premium paid. The level pre- 
mium is commonly used in the group per- 
manent plan. When an employee enters a 
plan, the cost of benefits will be ascertained 
and the same premium will be paid annually 
until his retirement. Generally, the amount 
of retirement income an employee will re- 
ceive is determined by the amount of his 
wages. Suppose that a plan provides that 
an employee earning $5,000 annually shall 
receive $110 monthly retirement benefits. 
According to the insurance formula discussed 
above, this employee would be entitled to 
$11,000 life insurance ($1,000 x 11). When 
this employee entered the plan, a level an- 
nual premium adequate to provide the above 
benefits would be set. In other words, the 
group permanent plan will cost just as much 
to fund in the earlier years of the plan’s 
operation as it will in later years, whereas 
the ordinary group annuity, as has been 
mentioned, is less expensive at the inception 
of the plan. 


Under the group permanent plan, if an 
employee dies during the early years of par- 
ticipation in the plan before reaching retire- 
ment age, his beneficiary receives the face 
amount of his insurance. If death occurs 
nearer retirement, the beneficiary receives 
the cash value of the plan, In other words, 
when the cash value exceeds the face value 
of an employee’s coverage, the former amount 
will be paid. The point at which the cash 
value will be greater than the $1,000 per $10 


retirement income face amount will vary 
with the age of the employee when he en- 
ters the plan and the number of years he is 
covered. Generally the beneficiary is given 
an option to take the insurance in a lump 
sum, leave the insurance proceeds drawing 
interest with the insurance company for a 
certain period or take a life annuity. 


On reaching retirement age, the employee 
has an option as to the type benefits he will 
receive. Among the choices are usually the 
life annuity with a certain minimum period 
guaranteed (generally five or ten years) and 
the joint and survivorship annuity that pays 
a certain monthly income to the employee 
and, in the event of his.prior death, to the 
named survivor. 


Group permanent plans are particularly 
desirable because of their adaptability on 
severance of employment prior to the em- 
ployee’s reaching retirement age. The rights 
of the employee on termination of employ- 
ment will vary depending on whether the 
cost has been borne entirely by the employer 
or by both employer and employee, and 
whether the contributions made on behalf 
of the employee by the employer have be- 
come vested under the particular plan. Again, 
not all plans provide for the same options 
to the employee on severance. The follow- 
ing are some of the elections offered under 
various plans: (1) the cash value of pre- 
mium payments that have become vested in 
him (the employer will receive a credit 
for any amount not reflected in the cash 
value paid to the emplovee); (2) total con- 
tributions with or without interest; (3) conver- 
sion to an individual policy without requiring 
proof of insurability; and (4) paid-up insur- 
ance for the past premiums. 


Individual Policy Trust 


Pension plans insured through the pur- 
chase of individual insurance policies and 
annuities “ generally, though not necessarily, 
use the facilities of a trust. The provisions 
of the plan are separate and apart from the 
contracts with the insurance companies. The 
trustee has the responsibility of applying to 
the insurance company for the individual 
policies. Premiums are collected from the 
employer by the trustee and paid to the 
insurance company. It is common to pro- 
vide that the receipts from the policies shall 
be paid to the trustee and distributed to 
entitled employees by*the trustee. In some 





4 See, generally, Bomar and others, work 
cited, footnote 20, at p. 128; O'Neill, work 
cited, footnote 11, at p. 136. 
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plans, however, payment is made directly to 


the eligible employees by the insurance 
company. Since most individual plans pro- 
vide for life insurance and some insurance 
companies require that life coverage be 
included, the employee must establish his 
insurability, This feature is one important 
point of difference between an individual 
policy trust and a group plan. Some insur- 
ance companies do issue individual policies 
without a medical examination. The employees 
are required to answer certain questions on the 
application about their health. If the an- 
swers do not raise a question as to the 
employee's insurability, the policy will be 
issued without medical examination. As in 
the case of the group permanent plan, the 
amount of life insurance provided in the 
individual policy is $1,000 coverage for each 
$10 of monthly retirement income. Since a 
separate policy is purchased for each indi- 
vidual, a trust may buy from several differ- 
ent insurance companies, The individual 
contract plan is particularly adaptable to the 
use of an employer with only a few employees, 
although it is not unusual to find this type 
plan in operation in large enterprises. 
Premiums for the individual policy plan 
are paid on an annual basis and are a level 
amount. The premium on a policy cover- 
ing a particular employee will be determined 
when the policy is issued and will remain 
the same (i. e., there will be no rate changes) 
unless because of salary increases the amount 
of benefits is raised by the provisions of 
the plan and more coverage is purchased. 
Thus the rate is set for certain benefits 
when the employee enters a plan, but the 
trust has no guarantee that the same rates 
will be available for new employees enter- 
ing at a later date. Insurance companies 
generally will not offer an individual policy 
which pays retirement benefits before ten 
years from the date of purchase have elapsed. 
3ecause some employees will reach the nor- 
mal retirement age less than ten years after 
the purchase of their contract, individual 
contract plans provide for a flexible retire- 
ment date. For example, an employee fifty- 
eight years old, entering a plan, probably 
could not retire before reaching age sixty- 
eight, even though the usual retirement age 
under the plan is sixty-five. Most insurance 
companies will not permit an increase of 
benefits (and premiums) due to the em- 
ployee’s reaching a higher salary bracket, 
unless the increased benefit equals or ex- 
ceeds a minimum amount in monthly retire- 
ment income—$5 being the most usual figure. 


>See, generally, Bomar and others, work 
cited, footnote 20, at p. 133 
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Usually an individual policy plan where 
no life insurance is provided refunds the 
employee’s contributions at his death. li 
the plan gives life insurance protection, the 
face amount will normally be paid to the 
named beneficiary. Some plans, however, 
provide that only a portion of the death 
benefits shall be paid to the beneficiary, the 
balance being used to pay the premiums on 


" other policies held by the trust. Where all or a 


portion of the death benefits are payable to 
an employee's beneficiary, the usual options 
as to the mode of payment are available. 


If the plan is contributory, termination 
of employment prior to vesting of the em- 
ployee’s right to benefits attributable to the 
employer’s contributions usually results in 
a refund of the contributions of the em- 
Under the circumstances, 
other plans permit the employee to pur 
chase the policy by paying the difference 
between the cash surrender value and the 
contributions he made during employment. 
If the employee’s rights are vested on ter 


mination of employment, some plans give 
the employee full ownership of the policy, 
the premium rate remaining the same as 
when his contract was originally issued by 
the insurance company. The pension plan 
may restrict the employee’s rights more than 
does the individual contract. 


ployee. same 


The employee under an individual policy 
plan is generally given an option among 
several types of retirement income similar 
to the choices offered under the other an- 
nuity plans. In the individual contract plan, 
however, the election may generally be made 
at the time of retirement and without medi- 
cal examination, 


If the trust purchases individual contracts 
from a mutual company, the policy will gen- 
erally be of a participation type, i.e., the 
trust will be entitled to dividends if the 
insurer operates at a profit. This factor is 
to be considered in determining the cost of 
a program, Ordinarily, an insurance stock 
company will not issue participating poli- 
cies, but their premium rates are apt to be 
initially lower. 


Ordinary Life Policy Plan 


One of the more imaginative uses of in- 
surance in connection with pensions is fund- 
ing through the purchase of ordinary life 
insurance policies.” An individual or cor- 
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porate trustee is created to administer the 
program. The trust is authorized to pur- 
chase life insurance on all insurable em- 
ployees to be covered by the plan. Generally 
the contract with the insurance company 
guarantees certain rates of conversion when 
those insured reach retirement age, although 
it does not guarantee that the premium rates 
at the time of the plan’s inauguration will 
be available to employees later coming un- 
der the plan. While the life policy is payable 
to the employee's named beneficiary, the 
trust owns the policy. When the employee 
reaches retirement age, the trustee converts 
the life policy into an annuity policy, the 
conversion being equivalent to purchasing 
an annuity with the cash surrender value 
at retirement age. The trust is not obligated 
to secure the annuity from the life company 
issuing the original policy, though of course 
it will do so if the conversion rate is then less 
than the market price of such an annuity. 
The cash surrender value cannot be ex- 
pected to furnish enough funds to purchase 
an annuity sufficiently large for the amount 
of life insurance that has been carried. It is 
necessary for the trust to accumulate addi- 
tional funds to finance that part of the cost 
of the annuity in excess of the cash sur- 
render value of the life policy. The annual 
contribution to this fund can be actuarially 
determined by taking into consideration the 
size of the group and their life expectancies. 
If the employees to be covered meet the 
qualifications for group insurance, group per- 
manent ordinary life contracts rather than 
individual ordinary life policies may be used 
to fund the plan, The group plan affords 
such additional advantages as lack of medi- 
cal examination and lower costs of adminis- 
tration. Where the plan is on an individual 
policy basis rather than on a group basis, 
the trust is usually authorized to purchase 
individual annuity contracts for uninsurable 
employees. While the policies offered under 
the group permanent and the individual pol- 
icy trust plans are so designed that the cash 
surrender value will at some time exceed the 
life insurance protection afforded, the cash sur- 
render value of a policy under the ordinary life 
policy plan will never equal its face value. 


Under some plans, an annuity is pur- 
chased for an employee when he reaches 
retirement age; others give him an oppor- 
tunity to make an election of one of several 
types of annuities. If the employee dies 
before retirement, his beneficiary will re- 





26 See, generally, Bomar and others, work 
cited, footnote 20, at p. 114: O'Neill, work cited, 
footnote 11, at p. 235, note 2. 
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ceive the proceeds of the life insurance pol- 
icy. If employment is terminated prior to 
retirement, the life policy is ordinarily turned 
over to the employee. In either event, the 
amount accumulated in the trust to pay the 
additional cost of the annuity will normally 
remain in the trust to reduce the cost of 
operating the plan, either because compu- 
tation of the extra cost allowed for mortality 
and early severance or because the plan did 
not provide for the vesting of these funds 
in the employee until retirement age. The 
terms of each plan may differ, and what the 
employee receives on death before retire- 
ment or on termination of employment may 
well depend on whether the employee has 
been required to contribute to the plan. 


Deposit Administration Plans 


The deposit administration plan ” is really 
a type of group annuity, but it is considered 
separately because a number of its features 
differ materially from the ordinary group 
annuity plan. Although premiums are paid 
to an insurance company annually, annuities 
are not actually purchased until particular 
employees retire. At the time of an em- 
ployee’s retirement a single premium annu- 
ity, to commence at once, is purchased. The 
annual deposit payments to the insurance 
company are placed in an undivided sepa- 
rate fund. Most insurance companies guar- 
antee a stipulated rate of interest on deposits 
made during the first five years under the 
plan, this rate of interest to continue on 
those particular funds as long as they re- 
main on deposit. The insurance company 
may set a different rate of interest on funds 
deposited after the expiration of the five- 
year period. The principle of “first money 
paid in is the first money to be paid out” 
is used to determine what interest rate is 
to be paid on various amounts in the fund 
each year. Generally the insurance com- 
pany undertakes to sell the annuities at a 
stipulated price (i.e, a set scale of pre- 
miums) when funds deposited during the 
first five years of the plan, plus accumu- 
lated interest, are converted into annuities. 


The insurance company sets a maximum 
and minimum annual premium between which 
the employer may exercise discretion as to 
the amount of his deposit. This variation 
is allowed because no actual policies are 
sold until employees retire, and, therefore, 
actual experience of mortality and severance 
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may differ from estimated experience. Thus, 
the employer may use calculations based 
on past experience with the employees cov- 
ered, as long as this calculation comes 
within the limits set by the insurance com- 
pany. The deposit administration plan may 
be used under a program to which em- 
ployees contribute; but if the plan calls for 
employee contributions a separate account 
of the funds contributed by each employee 
must be kept. The noncontributory deposit 
administration plan is less expensive to 
operate than the other types of plans dis- 
cussed because under it separate records of 
annual annuity purchases for each employee 
need not be kept. If the deposit plan is 
contributory, however, the necessity of keep- 
ing individual employee records causes much 
of the advantage to be lost. 


The deposit administration plan is much 
more flexible than other types of insured 
plans. Since annuities are not purchased 
until the employee is actually retired, the 
plan may provide for varying retirement 
ages, and a flexible scale of retirement in- 
come may be used, The employer’s annual 
payment to the fund is generally based on 
what would be the average retirement date 
and average scale of retirement income un- 
der the plan. Actual experience under the 
plan may vary from these estimated aver- 
ages. Since the money in the fund at a 
particular time is not allocated to the pur- 
chase of an annuity for any particular 
employee, the plan must provide for the dis- 
tribution of the fund on hand in case the 
plan is discontinued. 

The deposit administration plan gives an 
employer much of the flexibility to be had 
under an uninsured trust, but also the em- 
ployer assumes more risks in this plan than 
he does under the other types of insured 
plans discussed. 


Future of Pension Plans 


Although the number of plans now oper- 
ating is impressive, pension plans actually 
are still in the early stages of development. 
Only about one tenth of the persons gain- 
fully employed in the United States are at 
present covered by private pension systems. 
The possibility of further pension growth 
is sharply pointed up by comparing the num- 
ber of companies that now have pension 
plans to the 40,000 organizations carrying 
group life insurance for their employees.” 


In considering the possible continued ex- 
pansion of pension programs, the tax as- 
pects must be taken into account. The 
decrease in the rate of corporate taxation 
since the removal of the excess profits tax ™ 
no doubt has had a tendency to slow up 
the adoption of pension plans. The decreased 
influence of taxation, however, has prob- 
ably been counterbalanced by other factors. 
While future tax rates cannot be safely pre- 
dicted, a drastic change of tax rates is not 
probable. Also, it is unlikely that any 
changes will be made concerning the pro- 
visions of the Internal Revenue Code ex- 
empting pension fund income from taxation 
and postponing taxation of the employee 
until he receives benefits under the plan. 


One of the most important questions en- 
countered in attempting to prophesy about 
the future of private pension programs (and 
thus the business of insuring those pro- 
grams) is whether the federal government 
will undertake to provide social security 
benefits substantially larger than it now 
provides or whether it will continue to as- 
sure only minimal security and leave the 
more substantial programs to private indus- 
try. In view of the present trend of social 
legislation, it is not beyond the realm of 
possibility that the government will under- 
take to provide a system of full-scale bene- 
fits for employees.” The pre-empting of 
the pension field by government would of 
course practically eliminate pension insur- 
ance by private companies. 


The federal government is presently sub- 
sidizing private pension programs by allow- 
ing deduction of payments to pension plans 
as expenses, by exempting income from pen- 
sion funds from taxation and by favorable 
tax treatment of employees covered by a 
plan. Private industry, by proper handling 
of the problem of security for superannuated 
employees, may prevent further moves to- 
ward the socialist state. 


The attitude of labor unions toward pen- 
sion plans has undergone almost a complete 
reversal in recent years. In the early period 
of employer-initiated plans, the unions gen- 
erally opposed such plans because they felt 
that pension plans would weaken the posi- 
Union officials 
felt that pension plans would be tied in with 
company unions, that strikes would be dis- 
couraged, that employees would be afraid to 


tion and growth of unions. 


(Continued on page 682) 





a Lipton, article cited, footnote 3. 
* Revenue Act of 1945, Section 122 (a), 59 
Stat. 568 (1945). 
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** At present only 35,000,000 of the nation’s 
60,000,000 employees are covered by social se- 


curity. Newsweek, March 20, 1950, p. 60, col. 1. 
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Opinions 
of Attorneys General 


A LABAMA—Surplus in State Insurance 
+ Fund may be invested in bonds of Ala- 
bama municipalities—Prior to 1949, Title 
28, Section 323 of the Code of Alabama 
1940 restricted the investment of the sur- 
plus accumulated in the State Insurance 
Fund to investment in bonds of the United 
States and bonds of the State of Alabama. 

That provision of the code was amended 
by Section 6 of Act Number 675, General 
Acts 1949, page 1045 to read that “any 
surplus . may be invested in the bonds 
or other obligations of the United States, 
of the State of Alabama, or of any agency, 
institution, or instrumentality of the State of 
Alabama, = 


The question whether the 
amendment permitted the investment of the 
surplus in municipal bonds, 


arose as to 


“Yes” was the answer of the Attorney 
General. “Municipal corporations are mere 
instrumentalities of the State for the more 
convenient administration of local govern- 
ment, and their powers are such as the 
Legislature may confer, and which may 
be enlarged or withdrawn at its pleasure.”— 
Opinion of the Alabama Attorney General, 
July 24, 1950. 


LORIDA—Collision insurer’s right of 

subrogation may invalidate release given 
by injured insured.—W hat is the meaning of 
the term “release from liability,” as used 
in Subsection 324.04 (2) (f) of Florida Stat- 
utes 1949, when the injured person who 
gives the release holds a policy of collision 
insurance? 

As pointed out in this column last month, 
the Florida financial responsibility law pro- 
vides that within thirty days after receiving 
notice of a motor vehicle accident which has 
resulted in bodily injury or death or prop- 
erty damage of $50 or more, the Insurance 
Commissioner shall suspend the license of 
the operators of the vehicles unless, within 
the thirty-day period, he is satisfied that the 


Attorneys General 


operator has secured “a duly acknowledged 
written agreement providing for the release 
from liability by all parties injured as the 
result of said accident... .” 

Opinion of the Florida Attorney General 
No. 050-298 (June 16, 1950), cited by this 
department last month, dealt with this prob- 
lem of what constitutes a valid release given 
by an injured party having collision insur- 
ance. In that opinion it was held in effect 
that a release executed prior to receipt of 
payment from the collision insurer would 
be valid, but that a release executed after 
payment would be invalid. 

Subsequently the question arose as to the 
effect of a release executed by a holder of 
collision insurance prior to receipt of pay- 
ment by his insurer when that release con- 
tains a provision such as the following one: 

“Provided however, that there is excepted 
from this release any rights of (named in- 
surance company) under policy dated. . 
and of (named insurance company) under 
policy dated ... issued in my favor to sub- 
rogation as to any claims growing out of 
said accident provided for under the terms 
of said insurance policy.” 

It was held by the Attorney General in a 
supplemental opinion that in such a 
“the insurer would be subrogated to the 
rights of the insured against the person 
causing the damage only to the extent that 
such person has not paid the full amount 
of damages established as sustained by the 
insured, regardless of the amount which 
an insurer may have paid the insured. When 
such a release is received by the Insurance 
Commissioner purportedly in pursuance of 
the provisions of subsection 324.04 (2) (f), 
he should ascertain if the person causing the 
damage has paid all of the damages estab- 
lished as sustained by the insured; and if 
such is the case, the release of liability may 
be accepted as meeting the full require- 
ments of said subsection. If all the dam- 
ages so established have not been paid by 
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the person causing the damage, then to the 
extent of the difference between the dam- 
ages established and the amount so paid, the 
insurance company is subrogated, but in a 
sum not in excess of that paid by it to the 
insured; and if such is the case, such re- 
lease with the proviso will not constitute 
a release of liability within the purview of 
subsection 324.04 (2) (f).”—Opinion of the 
Florida Attorney General, No. 050-336, 
050-298, July 11, 1950. 


kK ENTUCKY — Financial Responsibility 
\ Law requires security only after acci- 
dent and imposes no fine for failure of se- 
curity.—The Attorney General was asked 
whether Kentucky law required the owner 
or driver of a motor vehicle to procure 
insurance before driving and whether a fine 
could be imposed for failure to procure such 
insurance 

His reply summarizes the main provisions of 
the Kentucky Financial Responsibility Law: 

“The Financial Responsibility Law in 
Kentucky, as found in Chapter 187 of the 
Kentucky Revised Statutes, is not com- 
pulsory in the sense that a person must 
secure an insurance policy, post a bond, or 
place a cash deposit with the Department 
[of Revenue] before driving a motor vehicle 
upon the highways of this state. However, 
the law does require a person, after an 
accident, to show proof of financial re- 
sponsibility for any damages that might 
accrue as a result of said accident, in order 
to prevent the suspension of his operator’s 
license. This can be done by submitting 
evidence to the Department that an insur- 
ance policy was in effect at the time of the 
accident, or, if the person is financially sol- 
vent, by posting a cash deposit with the 
Department to cover any damages that 
might arise, or by posting a bond with good 
sureties, which would cover any damages 
arising out of said accident. 


“ 


The Financial Responsibility Law 
has no provision whereby you can be fined 
for not having insurance at the time of the 
accident. The only penalty connected with 
the failure to show financial responsibility 
after an accident consists of (1) the sus- 
pension or revocation of your license until 
financial responsibility can be shown, and 
(2) the suspension of your license plates.” 
—Opinion of the Kentucky Attorney General, 
June 30, 1950. 


A A INNESOTA—Recreation commission 
does not have authority to purchase 
insurance covering team members being 
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transported in privately owned automobiles. 
—The City of Evelet, Minnesota, and an 
independent school district jointly created 
a recreation commission. As part of its ac- 
tivities in sponsoring athletic contests, the 
commission provided transportation for mem- 
bers of teams in privately owned automobiles. 


The recreation commission sought an 
opinion from the Attorney General as to 
whether it had legal authority to pay insur- 
ance premiums on public liability policies 
covering the motor vehicles used in trans- 
portation of the participants in the athletic 
contests. 

The Attorney General replied that the 
commission did not have authority to pur 
chase the insurance. In the absence of 
statutory authorization, a governmental instru 
mentality may not pay premiums on this type 
of insurance.—Opinion of the Minnesota At- 
torney General, No, 159-B-4, June 12, 1950, 


ISSOURI—Premium refunds due per- 

sons unknown will escheat.—An at- 
torney was appointed custodian of certain 
funds by a United States District Court sitting 
in Missouri. Those funds were premium 
refunds arising out of insurance rate litiga- 
tion then pending in the court, and the 
moneys were due certain savings and loan 
associations which had been liquidated for 
years. The surviving stockholders of those 
associations were unknown to the state 
Division of Savings and Loan Supervision, 
and that department lacked facilities to as- 
certain their identities. 

Upon request, the Attorney General con- 
sidered the above facts and held that the 
disposition of the described funds was not 
governed by Section. 82 (a) of Senate Bill 
65 passed by the Sixty-Fifth General As- 
sembly, but was governed instead by the 
act entitled “Escheats, Gifts and Devises to 
the State,” and that the custodian appointed 
by the United States court should therefore 
“hold these funds of these unknown owners 
until either the owners establish their right 
to same or until he has held such funds 
for the above mentioned statutory period of 
five years, after which time said funds will 
be escheatable to the State of Missouri.”— 
Opinion of the Missouri Attorney General, 
June 20, 1950. 


N ORTH DAKOTA—Mutual life insur- 
ance companies may issue temporary 
stock or surplus notes without approval of 
Securities Commission.—Chapter 10-04 of 
the North Dakota Revised Code of 1943 
deals with the supervision of the issue and 
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sale of securities. Subdivision 9 of Section 
10-0403 of that chapter exempts “Any se- 
curity issued by any corporation, coopera- 
tive, company or association, whose earnings 
are distributed to its members, stockhold- 
ers, or patrons according to patronage.” 

The Attorney General was asked whether 
the language quoted was sufficient to ex- 
empt securities issued by a mutual life in- 
surance company which is subject to regulation 
by the Insurance Department of the State 
of North Dakota. 

It was his opinion that Section 10-0403 
has no application to securities issued by a 
mutual life insurance company. Code Sec- 
tion 26-1101 authorizes a mutual life in- 
surance company to issue temporary capital 
of not less than one hundred thousand dol- 
lars which shall be invested in the manner 
provided for the investment of its other 
funds. Relating this provision to Section 
10-0403 (9), the Attorney General said: 


“The authority thus given to a mutual life 
insurance company is certainly for the 
benefit of the policy holders who are mem- 
bers of the company, The temporary capital 
stock may be retired after a surplus equal 
to the amount of such capital stock has been 
created and such surplus will, of course, 
inure to the benefit of the stockholders. 


“It is the opinion of this office, there- 
fore, that where a mutual life insurance 
company has been granted a charter which 
has been approved by the State Department 
of Insurance it may issue ‘temporary stock 
or surplus notes under the provisions of 
Section 26-1101 without approval by the 
Securities Commission.”—Opinion of the 
North Dakota Attorney General, July 13, 1950. 


County mutual insurance companies may 
not issue nonassessable policies.—An opinion 
was requested as to whether a certain mu 
tual fire insurance company could issue a 
nonassessable policy under the provisions of 
Chapter 26-15 of the North Dakota Revised 
Code of 1943. 


The Attorney General held that a nonas- 
sessable policy could not be issued by such 
a company. Quoting portions of Sections 
26-1515 and 26-1517 of Chapter 26-15, he 
said: “The provisions of the statute ex- 
pressly permit and authorize assessments of 
policy holders in a county mutual insurance 
company. The provisions of the statute 
cannot be waived in this instance by con- 
tract because it would tend to defeat the 
purpose of the county mutual insurance 
laws.”—Opinion of the North Dakota At- 
torney General, July 28, 1950. 
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H1O—Authorized life company may 

assent to assignment of group life pol- 
icy under certain conditions—Under the 
Ohio group life insurance law, a life insur- 
ance company authorized to do business in 
Ohio may assent to the assignment. of a 
group life policy covering a group in the 
state, provided that the assignee policyholder 
is authorized to act as such for the group 
covered and provided that the assignment 
does not conflict with any provision in the 
policy contract. If the assignee policy- 
holder is not authorized to serve in such a 
capacity, the company may not assent to 
the assignment.—Opinion of the Ohio Attor- 
ney General, June 7, 1950. 


Authorized foreign insurer may not issue 
group policy to ineligible domestic associa- 
tion.—A foreign life insurance company au- 
thorized to do life insurance business in Ohio 
issued to a national retailers’ equipment 
association, which maintained general offices 
in Missouri and had member retailers in 
Ohio, a group policy under which members 
of the retail association located in Ohio, their 
employees and dependents are eligible for 
life insurance. Section 9426-1 of the General 
Code of Ohio does not describe any form of 
group life insurance under which the retail 
members, their employees and dependents 
would be eligible for group life insurance. 
The policy was issued and delivered in Mis- 
souri, 


The Attorney General ruled that it is 
illegal for a company authorized to do 
business in Ohio to make a group life 
contract covering an Ohio group unless the 
group is eligible under the Ohio group 
insurance law, even though the contract 
was applied for and delivered in another 
state. A company may not accept, the 
benefits of the right and privilege of doing 
an insurance business in Ohio and reject 
the conditions imposed by the statute.—- 
Opinion of the Ohio Attorney General, June 
19, 1950. 


West VIRGINIA — Antirebate statute 
prohibits insurer’s requiring borrower 
to purchase policy from insurer-lender.— 
The West Virginia antirebate and antidis- 
crimination statute prohibits an insurance 
agent from offering, directly or indirectly, 
a loan as an inducement to insurance. 
(Chapter 33, Article 2, Section 18, Code of 
West Virginia.) The legality of an insur- 
ance company’s practice in making small 
loans on real estate and requiring the bor- 
rower to purchase an insurance policy from 
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it as a prerequisite to the granting of the 
joan was questioned. 

The Attorney General replied that while 
it is not illegal for a lender to require life 
insurance as collateral to secure a loan, the 
practice becomes illegal when the company 
requires the borrower to purchase a new 
insurance policy from it as a condition 
precedent to the making of the loan. Under 
these conditions, the loan is offered as an 
inducement to insurance.—O pinion of the West 
Virginia Attorney General, June 10, 1950. 


\ /ISCONSIN—State historical society 

may not properly carry public liability 
insurance on its elevators.—The state his- 
torical society inquired whether it might 
properly carry public liability insurance on 
its elevators. 

The opinion of the Attorney General 
stated: “The answer to this question de- 
pends upon whether or not the state his- 
torical society partakes of the state’s 
immunity from suit for the alleged negli- 
gence of its officers and agents, See Holz- 
worth v. State, 238 Wis. 63. If the society 
is not liable in such cases its insurer would 
not be liable and there would be no point 
in paying insurance premiums. See Pohland 
v. Sheboygan, 251 Wis. 20. 

“While the society has been considered 
to be a private corporation for a public 
purpose, State ex rel. W. D. A. v. Dammann, 
228 Wis. 147, 172, it is apparent that the 
society has become over the years an official 
agency of the state and has been so de- 
clared to be by the legislature in ch. 52, 
Laws 1949, 


It is accordingly concluded that there is 
no liability on the part of the state histori- 
cal society in the operation of its elevators 
which could properly be made the subject 
of public liability insurance in the absence of 
legislation on the subject.”—Opinion of the 
Wisconsin Attorney General, March 18, 1950. 


Only domestic insurers and foreign com- 
panies complying with Statutes Section 
201.32 fulffll security requirements under 


Safety Responsibility Law.—The Safety Re- 
sponsibility Law of- Wisconsin (Wisconsin 
Statutes 1947, Section 85.09 (5)) requires 
the operator of a motor vehicle to deposit 
security after an accident unless he presents 
evidence of insurance. According to that 
statutory provision, the only circumstances 
under which a notice of insurance from an 
unlicensed out-of-state company might be 
accepted and recognized was when the 
motor vehicle was not registered in Wis- 
consin at the time of the policy’s issuance 
or most recent renewal and when the un- 
licensed company had executed a power of 
attorney authorizing the Commissioner to 
accept service on its behalf of notice or 
process in any action upon the policy within 
the statutory limits. 


In 1949 an enactment (Laws 1949, Chap- 
ter 436, Sections 201.63 (1) and (2)) au- 
thorized the Commissioner of Insurance to 
issue a surplus lines license to certain 
agents who were first required, among other 
things, to file an affidavit that they could not 
procure from licensed insurers the full amount 
of insurance to protect the interests of the 
insured, 

The question arose whether a notice ot 
insurance from an insurer described in the 
1949 act would dispense with the security 
requirements under the Safety Responsibil- 
ity Law. 

The Attorney General held that such a 
notice would not be acceptable. The 1949 
act did not purport to amend or alter in 
any way the provisions of Statutes Section 
201.32 relating to the admission of foreign 
companies, Moreover, in the 1949 enact- 
ment “the legislature was considering the 
interest of the person desiring to be insured. 
As to him the usual requirements were re- 
laxed upon a showing that he could not pro- 
cure the insurance elsewhere in any licensed 
company. However, the dominant interest 
under sec. 85.09 is not that of the insured, 
but rather of the person damaged. Different 
considerations of public policy are present.” 
—Opinion of the Wisconsin Attorney General, 


May 5, 1950. 


EVEN MONEY 


In a recent poll, the American Institute of Public Opinion asked: “If the 
party you most often support nominated a woman for President, would you 
vote for her if she seemed qualified?” Yes—48 per cent. No—48 per cent. 
No opinion—4 per cent. Opinion was almost evenly divided among men and 


women. 
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'§ State Department Rulings 





Pennsylvania 
Financial Responsibility 


Insurance required by the Pennsylvania 
financial responsibility law, when certified, 
is considered to remain in full force and 
effect until the Secretary of Revenue re- 
ceives, on Form SR-26, ten days’ written 
notice of cancellation or termination of the 
insurance. In a ruling issued on July 14, 
Insurance Commissioner Artemas Leslie 
clarified the requirement by stating that a 
termination notice is not necessary on an 
expired policy if a renewal policy is to be 
issued by the same insurance company. 


Colorado Regulations 
on War and Aviation Riders 


Approval in Colorado of newly submitted 
war and aviation riders was withheld until 
after the Special Subcommittee of the Na 
tional Association of Insurance Commis- 
sioners met on August 1 and 2. In Bulletin 
5-1950 of August 10, .1950, Commissioner 
Kavanaugh announced: 


(1) So-called “status” clauses will not be 
approved and all such clauses now on file 
are hereby disapproved. 


(2) Clauses of the so-called “result” type 
will be approved, provided: 

(a) They shall apply only to members of 
the armed forces and civilians directly con- 
nected with the armed forces. 

(b) The minimum definition of the “home 
area” shall include the forty-eight states, the 
District of Columbia, the Dominion of Can- 
ada, the Territory of Hawaii and the Terri 
tory of Alaska. 


(3) Approval of war clauses, including 
those containing aviation provisions, is sub- 
ject to the requirement that any policy con- 
taining any such clause or clauses shall 
have printed or stamped across its face in 
red in capital letters the following: 


“Read your policy carefully.” 


State Department Rulings 


“Certain (war, aviation) risks are not as- 
sumed.” (State which, or both.) 

“In case of doubt, write your company for 
further explanation.” 


New York War Clause Rulings 


Notwithstanding any prior approval of 
so-called “status” clauses, New York in- 
surers are requested to refrain from using 
this type of clause at the present time, 
according to a release of August 7, 1950. 
Acknowledging that the administration of 
the laws of the several states results in 
some variance in acceptable policy provi- 
sions, as well as in the “status” clause, the 
Superintendent of Insurance nevertheless 
stated that when exclusions or restrictions 
affect coverage to a substantial degree, as 
in the case of war clauses, “it is funda- 
mental that uniformity should prevail as to 
all policyholders of a particular company 
wherever they may reside,” and that fur- 
ther study was being made by the Life 
Committee of the National Association of 
Insurance Commissioners as to the merits 
of the “status” clause. 

Superintendent Bohlinger further stated 
that although life insurance companies for 
the most part have not found it necessary 
to attach war clauses to new policies at this 
time, his department “is prepared to ap- 
prove ‘Result Clause’ forms which conform 
with the following principles: 


“T. Exclusions or restrictions should be 
limited to (1) death occurring outside the 
forty-eight states of the United States, the 
District of Columbia or the Dominion of 
Canada as a result of service in (a) the 
military, naval or air forces of any country 
at war, declared or undeclared, or (b) any 
ambulance, medical, hospital or civilian non- 
combatant unit serving with such forces 
or units; or (2) in the event of death oc- 
curring within such area within six (6) 
months after returning thereto as a result 
of service while in such forces or units out- 
side of such area. 


669 





“II. In the case of civilians traveling or 
working abroad, exclusions or restrictions 
should be limited to death occurring within 
two (2) years from the date of issue of the 
policy as a result of war, declared or unde- 


clared, where the cause of death occurs 
while the insured is outside the forty-eight 
states of the United States, the District of 
Columbia and the Dominion of Canada and 
he dies either outside such area or within 
six (6) months after returning thereto. 


“TIT. War clauses which are to be used 
should not be unduly restrictive and should 
be based upon sound underwriting principles 
with full consideration to the equities as 
between all classes of policyholders.” 


Pennsylvania Ruling 
on Deviation Filing Clarified 


Because of apparent misunderstanding of 
a ruling made July 13, 1950, the Insurance 
Commissioner of Pennsylvania deemed it 
necessary to make a statement clarifying 
the intent and purpose of that adjudication. 


The July 13 ruling affirmed a finding of 
May 14, 1949, that the deviation filing made 
by the North America Companies under 
date of December 21, 1948, was within the 
requirements of the Fire Marine and Inland 
Marine Rate Regulatory Act of Pennsyl- 
vania. The Commissioner stated that the 
ruling was followed by considerable publi- 
city in insurance trade publications to the 
effect that a precedent was now established 
for future deviations in Pennsylvania. 


No precedent was established or intended 
by the ruling, said Commissioner Leslie. 
The ruling “had the effect of validating 
policies of insurance which had been issued 


by the North America Companies after 
their application for deviation had been 


filed and pending the hearing in connection 
therewith. Under date of September 20, 
1949 my predecessor in office had written 
to the North America’ Companies to the 
effect that their deviation would cease to be 
effective on October 1, 1949. The question 
of the legality of the deviation, therefore, 
had been moot since October 1, 1949, but 
it still remained necessary to pass upon the 
validity of the policies which had been is- 
sued at the deviated rates by the North 
America and other stock fire insurance com- 
panies similarly situated. 

“Much of the difficulty in the matter arose 
from the phraseology of the Deviation 
Section (Sec. 7) of the Insurance Rating 
Law of the Commonwealth of Pennsylvania. 
This section provides that any deviation 
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filing shall be on file for a waiting period of 
thirty days before it becomes effective. Un- 
like the National All-Industry Fire and In- 
land Marine Rate Regulatory Act in the 
comparable section, there is no provision in 
the Pennsylvania statute for written appli- 
cation for permission to file a deviation but 
simply a requirement that a copy of the 
deviation filing be sent to the Rating Or- 
ganization from whose filing the deviation 
is to be applicable, nor is there any provi- 
sion in the Pennsylvania statute for a hear- 
ing prior to the deviation filing becoming 
effective, at which hearing any insurer, 
other than the insurer making the filing, 
may be heard on not less than ten days’ 
written notice. 


“The experience of the Insurance Depart- 
ment has indicated that there is a serious 
question whether our Pennsylvania Act 
should not be amended in these respects, 
and the Department proposes to recom- 
mend to the next Session of the General 
Assembly of Pennsylvania that this be done. 
In the meantime, I shall call hearings on 
deviation filings within the thirty-day wait- 
ing period when, in my judgment, such 
action is warranted.” 


Furriers’ Customers Policies— 
Cold Storage Locker Insurance 


On and after September 1, 1950, it will 
be necessary that all property insurance 
carriers, authorized to do business in Michi 
gan and who issue participating contracts, 
discontinue payment of any dividends to 
insureds, which have been derived from 
premiums received from customers under a 
certificate plan of insurance. 


This new ruling (July 13, 1950) became 
necessary because of certain reported ir- 
regularities in connection with furriers’ 
customers policies. Under this policy, the 
customer pays the prescribed premium for 
the personal policy or certificate, but ap- 
parently in many instances the dividend de- 
rived from the premium is returned to the 
furrier, thereby supplementing the amount 
he would ordinarily receive as a named 
insured under a bailee form. 


Insurance Commissioner Forbes declared 
that he had no alternative but to declare 
this practice contrary to statute and in 
violation of an administrative ruling which 
stipulates that “The Assured shall not re- 
ceive any money or commission or broker- 
age or anything of value for service rendered 
in connection with the placing of or furnish- 
ing insurance for customers.” 
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LEGISLATION: FEDERAL—STATE—Continued from page 632 


least six quarters of coverage acquired at 
any time. The maximum requirement may 
never exceed forty quarters of coverage, as 
in prior law. 


Limitation on earnings of beneficiaries.— 
The amount a beneficiary may earn in cov- 
ered employment without loss of benefits 
is increased from $14.99 to $50 per month. 
\fter age seventy-five benefits are payable 
regardless of amount of earnings from em- 
ployment. 


Permanent and total disability insurance.— 
Permanent and total disability insurance is 
not provided for in the new law. However, 
provision is made for grants to states for aid 
to the permanently and totally disabled. 


War Risk Insurance 


Public Law 763, the war risk insurance 
law authorizing the Secretary of Commerce 
to provide war risk and certain marine and 
liability insurance, was signed by the Presi- 
dent September 7. The act, which was 
introduced in the House last August and 
referred to the Committee on Merchant 
Marine and Fisheries, where it was exten- 
sively amended, originally delegated these 
powers to the United States Maritime 
Commission. 


Under the terms of the act, the Merchant 
Marine Act, 1936, as amended, is amended 
by the addition of a new title, pertaining to 
war risk insurance. This title authorizes 
the Secretary of Commerce to provide 
insurance, “with the approval of the Presi- 
dent, and after such consultation with inter- 
ested agencies of the Government as the 
President may require,” for American ves- 
sels, their cargoes, disbursements, comple- 
ments and personal effects of complements, 
and for any other liabilities customarily cov- 
ered by insurance. The risks insured may 
include nonwar risks to the extent the Sec- 
retary deems advisable. 


Under the terms of the amendments, the 
Secretary may reinsure any companies au- 
thorized to do insurance business in any 
state of the United States, and may (“and 
whenever he finds it practical to do so 
shall”) employ domestic companies author- 
ized to write marine insurance in any state 
of the United States to act as underwriting 
agents. The House, in passing the Senate 
bill, amended it to provide for participation 
only by domestic companies. The Senate 
bill originally left participation open to both 


Legislation 


domestic and foreign companies, and combi- 
nations of the two. 

The Secretary is given power to establish 
a fund in the Treasury to carry out his obli- 
gations under the amendments, and the ap- 
propriation of the necessary moneys for this 
fund is authorized. 

In carrying out his duties under the act, the 
Secretary may “issue such policies, rules, 
and regulations as he deems proper and may 
adjust and pay losses, compromise and settle 
claims and pay the amount of any 
judgment rendered against the United States.” 
He may “prescribe and change forms and 
policies, and fix, adjust, and change the 
amounts insured and rates of premium pro- 
vided for in this title.” He must exerc‘se 
his powers, however, “in accordance with 
commercial practice in the marine insurance 
business.” 


For those who are insured under the act, 
it is provided that, with the approval of the 
Secretary, they may insure with other under- 


writers in an amount in excess of that in- 
sured with the Secretary of Commerce. 


Fidelity Bonding Bills 

A subcommittee of the Senate Committee 
on Expenditures in the Executive Depart- 
ments met on August 9 for a hearing on 
H. R. 8706, a bill to provide for govern- 
ment payment of fidelity bond premiums 
covering federal employees. 

It has consistently been contended that 
it is unfair that government employees 
should have to pay their own bond premi- 
ums when private employers assume this 
expense for their employees. Also, the great 
discrepancy between bond premiums and 
the losses paid by the casualty companies 
has been the cause of much agitation among 
government officials. Four Senate bills re- 
lating to these problems were introduced 
in 1949, and the advisability of the govern- 
ment’s going into the insurance business in 
order to cut costs was considered, but the 
hearings on these bills were not completed 
because the casualty companies submitted 
a plan for bonding employees under blanket 
policies, and this plan took considerable 
time to study. 

The present bill passed the House July 
17. It provides for blanket coverage of 
employees through private insurers at gov- 
ernment expense. Procurement of bonds 
having an initial or renewal cost exceeding 
$500 must be made from the lowest respon- 
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sible bidder after advertisement has been 
made for bids. It is estimated that the 
blanket bonds will result in a thirty-eight- 
reduction in premium 
number of bonds issued will be reduced 
from approximately one million to about 
20,000. 


The House bill provides that bonds may 
cover a period not exceeding two years and 
that they shall be renewed at the end of that 
period. The Senate subcommittee would 
amend the bill to have bonds continued at 
the end of each two-year period; this would 
eliminate the expense of re-executing the 
bonds, and, in the opinion of an insurance 
executive testifying at the hearing, would 
be “in accord with an intent to authorize 
advance payment of premium for periods 
not exceeding 2 years, in order that the 
Government could avail itself of a 
premium discount for the 
premium.” 

Charles E. Johnson, legislative attorney 
for the Office of the Comptroller General, 
testified at the hearing that the Senate 
amendment would make the bonds non- 
cumulative as to liability. “The House ver- 
sion of the bill,” he said, “. contains 
very explicit language which would have 
the effect of making those bonds cumulative 
upon the renewal thereof and upon each 
renewal thereof.” 


On the other hand, William H. Bennem, 
speaking on behalf of the Association of 
Casualty and Surety Companies, said: “In 
connection with the comments made ‘ 
regarding the question of cumulative liabil- 
ity, the record is clear that the program 
recommended to the Government by the 
Association of Casualty and Surety Compa- 
nies was based on the nonaccumulation of 
liability. Now, the statement is made that 
2-year cumulative liability is a requirement 
of Government. We have no objection if 
that be the Government requirement, but 
our feeling is that the cumulative-liability 
feature should be covered clearly in the 
bond forms which will be prepared and 
promulgated by Government.” 


percent costs: the 


, 
second year’s 


Three witnesses recommended an amend- 
ment to the effect that “Whenever any offi- 
cer or employee is bonded pursuant to the 
provisions of this section, his surety or 
sureties on any existing bond shall not be 
liable for any defaults taking place subse- 
quent to the date of his new coverage.” 

The bill has not been reported out of 
committee, so it is not known whether the 
subcommittee will retain the proposed amend- 
ments pertaining to cumulation, 
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State Legislation 


Connecticut and Michigan are presently 
Louisiana was in special 
session one day this month, and Alabama, 
Colorado, Louisiana and Michigan were in 


in special session. 


special session during August. Massachu- 
setts, which had been in regular session 
since January 4, finally adjourned August 19. 


Building and loan associations . New 
Jersey building and loan and savings as- 
sociations may invest in loans to pay the 
cost of insurance on the life of a member, 
provided the amount of life insurance does 
not exceed the amount loaned on the mort- 
gage lien held by the association (S. B. 65, 
approved July 3, 1950). 


Fire insurance . . . Fire insurance 
associations not incorporated under the 
laws of Louisiana must comply with the 
laws applicable to fire companies doing 
business in the state (H. B. 35, approved 
July 4, 1950). Insurers issuing fire 
insurance policies on immovable property 
situated in Louisiana in the event of total 
loss must pay the full amount for which 
the property is insured under the policy 
(S. B. 198, approved July 10, 1950). 

Foreign insurers A certificate of 
authority to do business in Louisiana will 
not be issued to a foreign or alien liability 
insurer unless the insurer consents to be 
sued in a direct action by an injured 
person or his heirs, whether or not the 
policy is written and delivered in Louisiana, 
and whether or not the policy contains 
a provision prohibiting a direct action (S. 
B. 201, approved July 10, 1950). 

Funeral associations . . . Louisiana has 
authorized a nonprofit funeral association, 
with the approval of the Secretary of 
State and the consent of the constituent 
board of directors, to assume the debts of 
another nonprofit funeral association (H. 
B. 497, approved July 7, 1950). . .. In 
its application for a certificate of authority 
to do business in Louisiana, a nonprofit 
funeral service association must attach a 
statement showing that it has deposited 
with an insured bank a reserve fund equal 
to the aggregate amount of the _ initial 
membership fees or $5,000, whichever is 
greater. Ten per cent of the aggregate 
amount received from each assessment must 
be deposited in the reserve fund until a 
reserve of $5,000 is accumulated (H. B 
752, approved July 7, 1950). 

Group insurance . . . Louisiana has 
authorized the state and each of its politi- 
cal, governmental and administrative sub- 
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divisions, departments, agencies, associations 
of public employees, and the governing 
boards of each state university, college, 
common and independent school district 
or any other agency or subdivision of the 
public school system to procure contracts 
insuring their employees under group health, 
accident, accidental death and dismember- 
ment, and hospital, surgical and/or medical 
insurance. The dependents of the employees 
may be insured under group policies pro- 
viding hospital, surgical and/or medical 
expense insurance (S. B. 354, approved July 
8, 1950). Another new Louisiana law 
authorizes state boards, commissioners, mu- 
nicipalities and other public bodies to con- 
tract for group insurance covering the lives 
of their employees and to pay part or all 
of the premium charges out of funds ap- 
propriated for their use (S. B. 126, ap- 
proved July 8, 1950). 

An insurance company authorized to write 
group life, accident, health or group acci- 
dent and health insurance in New Jersey 
may provide the coverages in a single policy 
or in separate policies, or in riders, with 
or without accident, health or accident and 
health insurance benefits for dependents, if 
the provisions comply with the require- 
ments of the law applicable to the respective 
form of insurance (A. B. 295, approved 
July 3, 1950). If a policy dividend 
is declared or there is a rate reduction, the 
excess over administrative expenses is to 
be applied for the benefit, of the insured 
employees (A. B. 297, approved July 1, 
1950). Groups eligible for group 
health, accident and health or accident 
insurance have been enlarged to include labor 
unions and the trustees of a fund estab- 
lished by one or more labor unions. Bene- 
fits, except those for loss of time because 
of disability, may be provided for depend- 
ents. The policy may provide that the 
term “employees” shall include individual 
proprietors and partners of affiliated cor- 
porations (A. B. 296, approved July 6, 1950). 

The group life insurance law has 
also been rewritten, reflecting changes in the 
required policy provisions and definition of 
eligible groups (A. B. 292, approved July 
6, 1950). 


Health insurance The Louisiana 
legislature has memorialized Congress not 
to enact any legislation designed to bring 
the practice of medicine under federal direc- 
tion and control, either through a form of 
compulsory insurance or a system of medical 
care designed for national control (H. R. 5, 
adopted May 25, 1950). 


Legislation 


Hospitalization insurance Louisi- 
ana has authorized the police juries of its 
parishes and municipalities to make con- 
tracts of group insurance covering the hos- 
pitalization of their employees and to match 
the payments of their employees for the 
cost (S. B. 109, approved June 30, 1950). 


Insurance advisory organizations . 
The New Jersey Governor has signed a bill 
amending the rating law to recognize ad- 
visory rating organizations and to provide 
for joint underwriting and joint reinsur- 
ance (A. B. 476, approved July 6, 1950). 

Insurance brokers Louisiana fire 
and casualty brokers are required to file 
$1,500 surety bonds with the Secretary of 
State (H. B. 391, approved July 4, 1950). 


Investments Louisiana has pro- 
hibited domestic insurers from investing 
in or making loans upon any real estate 
which is owned or partially owned by an 
officer or director of the company (H. B. 
755, approved July 7, 1950). Louisi- 
ana insurance companies have been author- 
ized to invest their funds in bonds or 
other obligations issued by public housing 
authorities or redevelopment commissions, 
if the obligations are secured by a pledge 
of annual contributions or other financial 
assistance by the United States govern- 
ment (S. B. 297, approved July 7, 1950). 

The limitation prescribed by law upon 
real estate holdings by New Jersey insur- 
ance companies, which is five per cent of 
admitted assets, has been amended to pro- 
vide that properties acquired for the satis- 
faction of debts or as a result of defaulted 
mortgage loans are not to be included when 
applying the limitation. The amendment 
also authorizes investments in equipment 
trust certificates secured by transportation 
equipment other than railroad equipment 
and municipal sanitation equipment. A fur- 
ther amendment authorizes investment in 
securities of Canadian industrial companies 
on the same basis as railroad and public 
utility investments in Canada are author- 
ized by law (S. B. 30, approved and effective 
July 3, 1950). 

Mutual benefit associations New 
Jersey has amended its law governing 
mutual benefit associations to require that 
members be residents of the state. The 
limit on death benefits has been raised from 
$500 to $1,000, and the limit on sickness or 
accident disability benefits has been in- 
creased from $20 a week to $40 a week. 
There is a $50 limit if part of the disability 
benefits are for payment of hospital or 
medical expenses. Certificates providing for 
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sickness or accident disability benefits may 
provide for a special accidental death bene- 
fit not exceeding $1,000 (A. B. 121, approved 
May 26, 1950). 

Mutual insurance companies . .. The 
capital requirement for mutual companies 
writing surety business has been raised to 
$200,000 in Louisiana (S. B. 269, approved 
July 7, 1950). 

Nonresident motorists . . . Any non- 
resident causing a motor vehicle not reg- 
istered in New Jersey to be driven on the 
highways of that state, whether or not the 
driver is licensed to drive a motor vehicle 
in the state, thereby appoints the Director 
of the Division of Motor Vehicles in the 
Department of Law and Public Safety as 
its agent for acceptance of process in any 
civil action arising from an accident in 
which the vehicle is involved (S. B. 321, 
approved June 26, 1950). 

Service of process Massachusetts 
has passed an act to provide for actions 
against and service of process upon insurers 
not authorized to transact business in the 
commonwealth, in order to protect residents 
holding polices of unauthorized out-of-state 
insurers. The act provides a method of 
substituted service, whereby the Commis- 
sioner of Insurance is automatically ap- 
pointed attorney for unauthorized foreign 
insurers soliciting business, issuing or delivy- 
ering policies or collecting fees in the state. 
The act makes provision for defenses to ac- 
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tions and for attorney fees to be paid plain- 
tiffs if the insurer fails to make payment of 
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claims within thirty days (H. 
proved August 16, 1950). 

Stock insurers . . . The capital require- 
ment for Louisiana stock insurance com- 
panies writing surety business has been 
increased to $200,000 (S. B. 270, approved 
July 7, 1950). 


Taxation . . All fire insurance com- 
panies doing business in Louisiana are sub- 
ject to a tax of three quarters of one per 
cent of annual gross premium receipts. The 
previous levy was one half of one per cent 
(H. B. 469, approved July 3, 1950). 

New Jersey has enacted a retaliatory tax 
law applicable to insurance companies and 
reciprocal or interinsurance exchanges doing 
business in the state (A. B. 190, approved 
June 13, 1950). South Carolina insur- 
ance corporations, organizations or associa- 
tions must pay a four and one-half per 
cent tax on their entire net investment 
income. Investment income includes all 
money or income received by reason of 
ownership in or use of real or personal prop- 
erty located in South Carolina and all 
income arising from any form of business 
or trade in South Carolina. It does not 
include income from premiums paid for a 
policy, mortgage loans, policy loans and/or 
or securities of the state and its 
(H. B. 1917, approved 


bonds 
political subdivisions 
June 3, 1950). 


Percentage Distribution of the Investments by Regions of 49 U.S. Legol Reserve 
Life Insurance Companies, 1928, 1938, 1948 posd 
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“Certain Risks 
Are Not Assumed .. .”’ 


Recognizing the need to study the impact 
of the Korean war on the insurance busi- 
ness, a subcommittee of the National As- 
sociation of Insurance Commissioners met 
in Chicago last month to study a uniform 
war risks clause for new life insurance poli- 
cies of members of the armed forces. The 
report of the subcommittee, in part, follows: 


The matter of war clauses has been the 
subject of study by this Association since 
the termination of hostilities in World War 
II in 1945. At the December, 1947 Meeting 
of the Life Committee it was pointed out 
that relatively little information concerning 
war mortality was then available, and the 
industry was requested to make a study of 
the effect of the war on the mortality ex- 
perience of companies generally during the 
war years, for guidance of the commission- 
ers in future consideration of the subject. 

The industry made some research regarding 
its experience in respect to war mortality. 

In addition, the New York 
Department made a study. 


Insurance 


The New York Department studies, as 
well as the industry memorandum, indicate 
that, generally speaking, life insurance com- 
panies enjoyed a much lower mortality dur- 
ing the war years, exclusive of war losses, 
than in prewar years. If all war losses, in- 
cluding the additional amount to pay all 
war claims in full were included, the result- 
ing mortality would closely approximate the 
mortality experience in prewar years. 

The above results, while representing the 
experience of the last war, are not neces- 
sarily a criterion as to prospective results 
in future wars. 

Under the circumstances it is believed the 
companies should be permitted to take all 
steps necessary to guard against possible 


News .. Articles . . Books 





future adverse experience. However, such 
steps should be kept within reasonable and 
justifiable limits. 


The investigation by this committee as 
to the need for war clauses was conducted 
with the object of reassuring the public as 
to the stability of life insurance and the 
removal of any possible hysteria that may 
result from misundergtandings as to the use 
of war clauses by some companies. 


The question as to whether this commit- 
tee shall recommend the continued use of 
either the “result” or “status” clauses was 
predicated upon the desire to bring about a 
more or less uniform practice among com- 
panies which would be in the public interest. 


In view of the many imponderables re- 
lated to the determination of a fair measure 
of future experience as the result of a major 
war, it is necessary to give management an 
opportunity to exercise its judgment as to 
when war clauses shall be attached to new 
policies. 


Present practices indicate that for the 
most part life insurance companies have not 
found it necessary to attach war clauses to 
new policies at this time but have adopted 
underwriting safeguards to guard against 
adverse selection. 


It is recognized that the laws of practically 
all states now permit the use of war clauses 
to be attached to life policies. However, 
some states have interpreted the law so as 
to require reconsideration of the use of such 
previously approved clauses, all of which 
have generally been nullified since the ter- 
mination of hostilities in the last war. 


Your committee has therefore adopted the 
following resolutions, which it is believed 
will meet the situation as it now exists: 


(1) The committee recommends that the 
so-called “result” clause be approved for 
use if submitted. 
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(2) The committee recommends the con- 
tinuation of its studies as regards the merits 
of the use of the so-called “status” clause. 


Based on the information at hand, this 
committee is not in position at this time to 
make any recommendation regarding the 
use of the “status” clause. It is, therefore, 
not recommending either its approval or 
disapproval. It was thereupon decided that 
the committee should seek further informa- 
tion regarding this subject and the industry 
be requested to analyze its experience under 
war clause provisions during the years 1941 
to 1945, inclusive, setting forth its experience 
with both the “result” and “status” clauses. 

In view of the need for such additional 
information, it is urged that the Life Insur- 
ance Association of America and the American 
Life Convention be requested to communicate 
the committee’s request to its member com- 
panies in order that the information be fur- 
nished to this committee through the facilities 
of the above-mentioned associations. 


(3) The committee recommends that the 
approval of war clauses, including those con- 
taining aviation provisions, be subject to the 
requirements that any policy of life insur- 
ance containing any such clause or clauses 
shall have printed or stamped across its face 
in red in capital letters the following: 


“Read your policy carefully. 

“Certain (war, aviation) risks are not 
assumed. (State which or both.) 

“In case of any doubt write your com- 
pany for further explanation.” 


(4) Resolved that a subcommittee of three 
be appointed to confer with a committee of 
like number of the industry for the purpose 
of drafting advisory language for a MODEL 
RESULT CLAUSE for future guidance of 
interested parties. This committee, as ap- 
pointed by the chairman, consists of the 
supervisory officials of the states of Illinois, 
Massachusetts and New York. 


(5) The matter of maintenance of a suit- 
able accounting procedure under WAR 
CLAUSE settlements which should con- 
template the payment in full, or prorated, 
of war claims if the mortality experience 
including full settkement under WAR 
CLAUSE restrictions would result in mor- 
tality experience for the individual com- 
pany not greater than the average mortality 
of the company for the five calendar years 
preceding the approval of the WAR CLAUSE, 
be referred to the subcommittee mentioned 
above for further study. 


In addition to the matters referred to 
above, consideration was given and discus- 
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sion had relative to the possible effects of 
mortality experience of life insurance com- 
panies which might result from atomic war- 


fare. This matter is the subject of study 
by the Life Industry Committee. No con- 
clusions have been reached by this subcom- 
mittee regarding the subject up to the close 
of this meeting. It is requested that the 
Industry Committee record its findings and 
submit them to this committee for its con- 
sideration at the earliest possible date, in 
order that we may continue our review of 
this subject and report thereon at a later date. 


As indicated above, the matter of WAR 
CLAUSES has been subject to study by 
NAIC some years past. Consideration of 
this subject should not be the occasion for 
hysteria. Since the problem confronts us, 
we should proceed with deliberation and 
avoid hasty conclusions, 

The public interest requires that any 
WAR CLAUSE which may be devised should 
be carefully conceived and well drawn. 
Lack of uniformity of substance may well 
lead to unfair competitive selling. It be- 
comes imperative, therefore, that the lan- 
guage of any WAR CLAUSE should be 
couched in language that will not create a 
competitive advantage as between companies. 
If WAR CLAUSES are to be used they 
should provide the maximum protection to 
the policyholder consistent with sound un- 
derwriting principles and full consideration 
for the rights of all policyholders. 

It is the sense of this committee that 
WAR CLAUSES that may be attached to life 
insurance policies issued in the future should 
conform to the principles mentioned above. 


The subcommittee, appointed by W. Ellery 
Allyn, Insurance Commissioner of Connecticut, 
president of the NAIC, consisted of: Charles 
F, J. Harrington, chairman, Massachusetts; 
Armand W. Harris, Minnesota; Sterling 
Alexander, Iowa; Harry B. Hershey, IIli- 
nois; Melvin E, Martindale, representing 
Commissioner Butler of Texas; Raymond 
Harris and Julian Sackman, representing 
Commissioner Bohlinger of New York; and 
other Commissioners who were present were 
Mr. Allyn; Otto Krueger, North Dakota; 
Walter Robinson, Ohio; E. A. Faircloth, 
deputy commissioner, Florida; Paul Pfister, 
deputy commissioner, Indiana; and Herbert 
Thompson, Insurance Department, Michigan. 

The industry was represented by: Bruce 
Shepherd, manager, Life Insurance Associa- 
tion of America; Robert L. Hogg, exec- 
utive vice president, American Life Conven- 
tion; and representatives of various life in- 
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surance companies, including upwards of 100 
insurance men from all over the nation. 


A statement by Commissioner Bohlinger 
of New York was read at the meeting. It 
began: “Consideration of the subject of war 
clauses should not be the occasion for hysteria. 

we should proceed with deliberation and 
avoid hasty conclusions. I firmly believe 
that only by doing so can we merit con- 
tinued public confidence in state insurance 
regulation and the institution of life insurance.” 


Discussing the scope of the war clause 
problem, Mr. Bohlinger stated that New 
York State-licensed life insurance companies 
had paid $222,000,000 in claims from De- 
cember 7, 1941, to June 10, 1947, on policies 
free of war restrictions, while over the 
same period, policies in the face amount of 
$30,469,000, containing, war restrictions, were 
settled for $1,911,000. 


Expressing his belief that the life insur- 
ance companies are sufficiently enterprising 
to guard against undue exposure arising 
from indiscriminate underwriting of policies 
for prospective members of the armed forces, 
he said, “Some companies have already 
taken steps to meet the problem by limiting 
the amounts and plans of insurance that 
they will issue to persons of military age.” 
Addressing himself directly to the use of 
war clauses as another solution to the prob- 
lem, Mr. Bohlinger said, “Any war clause 
which is devised should relieve the company 
of the necessity of payment only where the 
death results directly from war or an act 
of war.” He added that he was convinced 
that uniform war clauses would be desirable 
as a means of eliminating unfair competition. 


As far as atomic-bomb destruction is con- 
cerned, the New York Commissioner pointed 
out that there is over $215 billion of life insur- 
ance now in force which is free of protective 
exclusions. For this reason, he stated his be- 
lief that some step other than the use of war 
clauses on new policies was necessary. He 
suggested two possible solutions. Discuss- 
ing a pooling operation among the com- 
panies whereby possible mortality might be 
unified or reinsured, he said, “Such a plan 
commends itself as being one of self-help.” 
Another method might be that of obtaining 
government reinsurance for which the writ- 
ing companies would pay premiums cover- 
ing any excess mortality. 


Almost concurrently with the conference, 
the “status” clause was under attack in Colo- 
rado by Insurance Commissioner Luke J. 
Kavanaugh. (See “State Department Rul- 
ings,” page 669.) He said that a large num- 
ber of insurance companies were seeking to 
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evade their responsibilities and obligations 
to their policyholders by the use of the clause. 

Under such clauses they seek to void policies 
in event of a serviceman’s death in a war 
area, regardless of cause. That could mean 
“that even if a serviceman were killed in an 
automobile accident or any other cause not 
directly connected with war, the insurance 
would not be collectable.” 


He announced his office would “not tol- 
erate” such practices in Colorado, and he 
said he has held up approval of all the newly 
submitted war and aviation riders, except 
the “result” type clause, which voids a policy 
if the death is directly due to the war. It 
applies only to members of the armed forces 
or civilians directly connected with the armed 
forces. Under Mr. Kavanaugh’s order, policies 
will have stamped across the face in red and 
capital letters, the phrases denoted in recom- 
mendation (3) by the conference described 
above. 


California Insurance Taxes 
Show Slight Increase 


Insurance company taxes in the amount 
of $23,089,156 were assessed last month in 
California by the State Board of Equaliza- 
tion for business done in 1949 by companies 
authorized to write insurance in the state. 
George R. Reilly, chairman of the board, 
announced that the amount represented a 
one per cent increase over the assessments 
made a year ago. 

Mainly, the taxes are based on premium 
collections, the exceptions being that title 
insurance companies are taxed on both pre- 
miums and miscellaneous income and that 
ocean marine companies are taxed on pre- 
mium collections less losses and expenses. 

The 121 companies writing life insurance 
and annuity policies in the state collected 
nearly $462,000,000 in California premiums 
during 1949, but returned $91,000,000 to their 
policyholders in dividends and unearned pre- 
miums. Although premium collections were 
five per cent higher than in 1948, the can- 
cellation of one large group policy raised 
return premiums $40 million and resulted 
in a six per cent decline in tax levies on this 
type of business. The total of such levies 
this year is $8,332,931. 


A much larger volume of taxes came from 
the 455 fire, automobile and other casualty 
insurers and the sixty-two accident and health 
departments of life companies. These insurers 
collected premiums totaling $769,000,000 in 
1949 and returned $140,000,000 to their policy- 
holders in dividends and unearned premiums. 
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The balance of nearly $629,000,000 was more 
than six per cent higher than 1948’s net pre- 
miums and yielded taxes in the amount of 
$14,372,657. 

Title insurers were the one group report- 
ing a decline in premium collections. Their 
1949 gross income of $22,000,000 was eight 
per cent lower than their 1948 income, and 
their taxes were down from $363,404 to 
$275,699. Ocean marine insurance taxes, on 
the other hand, increased from $75,616 to 
$96,885. The excess of the taxes assessed 
over those assessed a year ago would have 
been approximately one million dollars greater 
had it not been for the abnormal volume of 
life insurance premiums returned to policy- 
holders. 


Fire Prevention Week 
Proclaimed by President 


The week of October 8 to 14 has been 
designated “Fire Prevention Week” by Presi- 
dent Truman. A specific program of avoid- 
ing waste through fires was related to an 
over-all national program of keeping the 
nation strong in “this critical period.” 

The President called on the National Fire 
Waste Council, the Chamber of Commerce of 
the United States and other agencies to 
assist “in this crusade against the toll of life 
and property” that is taken annually by fires. 


Safety Program Gives Results 


Action to reduce the toll of street and high- 
way accidents reached a high point with the 
announcement that twenty states will re- 
ceive awards for progress in developing 
driver education courses in their secondary 
schools under the 1950 High School Driver 
Award Program of the Association of Cas- 
ualty and Surety Companies. 


Awards were based on reports submitted 
by representatives appointed by the gov- 
ernor of each state. A board of leading 
educators and safety specialists, meeting in 
New York City, cited these states for out- 
standing achievements in advancing safe-driver 
education in their high schools: Arizona, 
California, Illinois, Indiana, Massachusetts, 
Michigan, New Jersey, North Dakota, Okla- 
homa, Wisconsin, Connecticut, Delaware, Min- 
nesota, New Hampshire, Texas, Utah, Vir- 
ginia, Washington, West Virginia and Georgia. 

Reports of the forty-eight states partici- 
pating in the award program show that 6,995 
high schools throughout the nation offered 
safe-driver training courses during the 1949- 
1950 school year, an increase of twenty- 
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three per cent over the 1948-1949 figure of 
5,678 high schools. The number of students 
enrolled in the courses rose from 440,552 to 
551,280, 

The aim of the program is to have every 
eligible student in every secondary high 
school in the country receive a course in 
driver education, in order to reduce the num- 
ber of street and highway accidents which 
take an annual toll of 32,000 dead and 1,100,000 
injured at a cost of $1,100,000,000 in property 
damage. 


Pane Glass Boom in Colorado 


A rain and hail storm in Pueblo, Colo- 
rado, in July, broke 500 window panes in 
the state fair building and 2,000 panes in 
south side schools. Besides broken windows 
all over the city, damage included punctured 
roofs and battered automobiles to the tune 
of 3,000 damage claims for insurers. For- 
tunately, however, there was no flood dam- 
age; the Arkansas River was overrunning its 
banks at Boone, Colorado, but Pueblo and 
other downstream cities were out of danger. 


Installment Premium Plan 
Questionnaire 


The Insurance Commissioner of the State 
of California has sent out a questionnaire 
to all admitted fire, casualty and inland 
marine insurers to find out the type and 
means of operation of installment premiun 
plans which are being used or which may 
in the future be used by insurers in that 
state. The questionnaires will be used for 
informational purposes only, since the State 
of California does not provide for the filing 
or approval of such plans. 


Prudential Sues in Colorado 


The Prudential Insurance Company of 
America filed suit last month in district 
court in Colorado against the Insurance 
Commissioner, Luke J. Kavanaugh, asking 
that the court direct him to issue the com- 
pany a certificate of authority to do business 
in the state. The suit also asked that the 
court restrain the Commissioner from col- 
lecting a two per cent tax on the company’s 
dividend surplus for holders of its policies. 
Prudential brought the suit on behalf of it- 
self and thirty-eight other insurance com- 
panies. 

The company said that Mr. Kavanaugh 
had refused to issue them a certificate of 
authority and was penalizing them $25 a day 
until they pay the two per cent tax on 
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divisible surpluses. The company also said 
that last February it had filed with the Com- 
missioner a statement of premium taxes and 
fees on its business and paid $176,186.95 on 
the fixed premiums of its policies. According 
to the suit, the company applied $392,735.12 in 
dividends on its industrial, monthly inter- 
mediary and ordinary life insurance policies. 


H and A Underwriters 
Conference 
Sets 1950-1951 Committees 


Health and accident executives from mem- 
ber companies of the Health and Accident 
Underwriters Conference have been appointed 
to twenty-four committees for 1950-1951, 
E. J. Faulkner, president, Woodmen Acci- 
dent Company and president of the Confer- 
ence, has announced. 

The Special Risks Committee, under the 
chairmanship of C. D. Scott, vice president 
of the Great American Reserve Insurance 
Company, is new. Its purpose will be to 
study and develop information pertaining to 
medical insurance against catastrophic losses. 
The committee is expected to collect statistical 
information which will be of value for com- 
panies writing the. various types of catas- 
trophic loss policies. 

It was also announced that a special com- 
mittee has been appointed to make arrange- 
ments for the Fiftieth Anniversary Meeting 
to be held next May in Detroit. The three 
honorary chairmen of this committee are 
Isaac Miller Hamilton, chairman of the 
board, Federal Life Insurance Company; 
V. D. Cliff, chairman of the board, Federal 
Life and Casualty Company; and W. G. 
Curtis, president, National Casualty Company. 


ARTICLES 


Accord and Satisfaction . . . When a 
third person effects accord and satisfaction 
with an obligee, what is the status of the 
obligor? Here is a historical study of Eng- 
ish cases which have formed the background 
for American decisions, in the light of Sec- 
tion 421 of the Restatement of the Law of 
Contracts.—King, “Accord and Satisfaction 
by a Third Person,” Missouri Law Review, 
April, 1950. 


° 

Tort Liability . . . Immunity from lia- 
bility for negligence in tort is exceptional. 
However, for a long time, an artificial im- 
munity has confused the rule concerning 
the liability of contractors and manufac- 
turers. The authors show how recent cases 
impose a responsibility in making structures 
on land consistent with foreseeable risks to 
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all who may come within possible danger.— 
Tucker and Kuhn, “The Decline of the 
Privity Rule in Tort Liability,” University 
of Pittsburgh Law Review, Winter, 1950. 


Directed Verdict According to the 
author, the directed verdict is “a useless 
fiction which sometimes causes embarrass- 
ment to the jurors and to the court,” and 
“the final step in its historical developement 
is long overdue.”—Blume, “Origin and De- 
velopment of the Directed Verdict,” Michi- 
gan Law Review, March, 1950. 


When Is a Contract? . . “It is no 
longer necessary to call a transaction a 
contract in order to get a remedy.” So 
speaks a professor of law.—Snyder, “Con- 
tract—Fact or Legal Hypothesis?” Missis- 
sippi Law Journal, May, 1950. 


Federal Security Administrator on Na- 
tional Health Insurance . In answer 
to an article printed in the American Bar 
Association Journal last September, Oscar 
R. Ewing replies in defense of the constitu- 
tionality of Congress’ power to enact S. 
1679.—Ewing, “National Health Insurance: 
A Reply,” American Bar Association Journal, 
March, 1950. 


Our Parties’ Responsibility for Lawmak- 
ing . . . Our political parties have failed 
to develop into effective national instru- 
ments of representation. This article indi- 
cates the relationship between the weaknesses 
in the national organization of both major 
parties and the lack of coherence in legis- 
lative program, and suggests the steps that 
major parties might take to increase their 
capacity for national responsibility—Marx, 
“Party Responsibility and Legislative Pro- 
gram,” Columbia Law Review, March, 1950. 


BOOKS 


Insurance Companies 
and the Mortgage Market 


Urban Mortgage Lending by Life Insurance 
Companies. R. J. Saulnier. National Bu- 
reau of Economic Research Incorporated, 
1819 Broadway, New York 23, New York. 
1950. 180 pages. $2.50. 


This study of the urban mortgage lending 
activities of life insurance companies was 
undertaken by the National Bureau of Eco- 
nomic Research as part of its Financial Re- 
search Program, directed by Dr. Raymond 
J. Saulnier, Professor of Economics at 
Barnard College, Columbia University. It 
was completed under grants of funds from 
the Association of Reserve City Bankers, 
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the Life Insurance Association of America 
and the Rockefeller Foundation. 


Briefly, the plan of the book, as stated in 
the preface, is as follows: “It begins with 
an appraisal of the role of the life insurance 
company as an investor in the urban mort- 
gage market, giving consideration both to 
the relative importance of the funds in- 
vested by life companies in that market 
and to the relative importance of the urban 
mortgage among life company earning assets.” 


In Chapter 2 attention is directed to the 
legal restrictions applicable to loans on 
mortgage security, illustrated by references 
to state laws. This framework includes 
limitations on mortgage investments, amounts 
loanable on specific properties, the geograph- 
ical scope of lending activities, maturity and 
amortization requirements and provisions 
relating to equity investment in real estate. 


The fundamental difference among life 
insurance companies in the organization of 
their urban mortgage loan departments is 
found in the method in which they acquire 
new business. Some obtain a major part of 
their new loans through a system of branch 
offices; others acquire them chiefly from 
their home office staff and outside corres- 
pondents. Chapter 3 describes in detail the 
two general operating plans, demonstrating 
how differences in the size of company port- 
folios and the broad types of loans influence 
the lending organization, whether branch office 
or correspondent system or some combina- 
tion of the two is used. 


Chapter 4, utilizing data from field inter- 
views and responses to schedules circulated 
to United States companies in 1946 and 
1947, notes the types of loans made by life 
companies since 1920, and the types that 
comprised their portfolios at the close of 
1946. This information is used to illustrate 
how mortgage lending terms (loan-to-value 
ratios, repayment requirements and interest 
rates) since 1920 have réflected changes in 
general economic conditions and in the real 
estate market, and how the availability of 
home mortgage loan insurance since 1934 
has affected home mortgage lending policies. 


Chapter 5 is devoted to operating costs. 
Compilations indicate their general range 
and the problem of the relation of average 
costs to the size of the loan portfolio being 
administered. The data is used to suggest 
the level of realized yields on urban mort- 
gage loans after taking account of loan ad- 
ministration costs and potential losses. 


Chapter 6 presents three measures of 
mortgage investment experience: foreclo- 
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sure rates, gain or loss ratios and loss rates. 
All three measures are significant as indica- 
tions of credit quality in mortgage lending. 


The value of the book is enhanced by the 
fifty-six tables and eleven charts illustrating 
actual mortgage lending experience. 


Arguing an Appeal 


Effective Appellate Advocacy. Frederick 
Bernays Wiener. Prentice-Hall, Inc., 70 
Fifth Avenue, New York 11, New York. 
1950. 606 pages. $8.50. 


“Once in a while, I may confess, at the 
close of the oral argument none of us seems 
to know what the case is about.” 
This quotation the author takes from an 
unidentified but “distinguished and learned 
jurist.” Quoting another judge: “Oral argu- 
ment is not as helpful as it should and could 
be if the advocates would reach the simple 
point in the lawsuit and discuss it intelli- 
gently. The difficulty with the average advo- 
cate is that he succeeds primarily in confusing 
the court rather than clarifying the issues.” 


These pithy quotations neatly point up the 
significance of this book, and especially its 
chapters dealing with “The Methods of Ap- 
pellate Courts” and “Effective Oral Argu- 
ment,” which are contained respectively in 
Parts I and III. 


The author says the book contains what 
he believes “to be the only collection in exist- 
ence of data bearing on the actual operation 
of American appellate courts,” and he devotes 
a thirty-five page chapter to this topic. Do 
courts read the briefs before the oral argu- 
ment? The answers that are available are 
presented for the Supreme Court of the United 
States, the ten United States Courts of Ap- 
peal, thirty-six nonfederal courts of last resort 
and the Supreme Courts of Hawaii and Puerto 
Rico. What is the practice after the argument? 
“Do the judges study the case first and then 
vote, or do they vote first and then write an 
opinion after study of the records and briefs?” 
The answers to these questions are presented 
with respect to the same courts listed above. 


If the oral argument is important at all, 
the importance of these questions—and of 
the answers—is self-evident. If the court 
can be expected to be familiar with the 
briefs prior to the argument, much repetition 
of the material contained in them can be 
avoided in the oral argument, and counsel 
can spend more time in arguing the points 
of clash that have developed in the briefs 
themselves. On the other hand, if the court 
is not familiar with the briefs, the argument 
can cover fewer questions and less detail, 
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and many of the argumentative points made 
in the briefs must be clinched within them. 


Parts II and IV of the book are entitled 
respectively “Effective Brief-Writing” and 
“Examples.” Considerably more than half 
the book is devoted to Part IV, wherein are re- 
prmted successful briefs which sought discre- 
tionary review, resisted discretionary review, 
argued legal questions on the merits and argued 
factual questions. This same portion of the 
book contains examples of briefs to illustrate 
the use of the statement of facts to advance 
one’s case, the nature of a reply brief and of 
a petition for rehearing. The seventeenth and 
concluding chapter contains a transcript of 
the oral arguments in a closely contested 
case, U. S. v. Line Material Company, 33 U. S. 
287. The author has exercised good judg- 
ment in the selection of these materials, 
which for the most part are interesting in 
themselves and indicate the artistry some- 
times involved in the selection of the facts, 
the formulation of the issues and the organi- 
zation and presentation of the argument. 


The meat of the author’s own work is in 
the first three parts of the book, amounting 
to some 200 pages. In these sections the 
author has given his attention to the im- 
portant matters that deserve it. Counsel 
should familiarize himself with the rules of 
court and should comply with those rules. 
The statement of facts “should always be 
written in such a way as to advance the 
cause of the party on whose behalf it is 
prepared. It must not argue or editorialize; 
its strength lies in selection and juxtaposi- 
tion, without of course ever appearing to 
involve the irrelevant.” “Headings should 
always be argumentative rather than topical,” 
and the questions presented should be formu- 
lated in such a way as to “impel the reader 
to answer the question posed in the way the 
writer wants him to answer it.” 


While there is little that is novel in these 
suggestions—indeed, law review articles often 
deal with the same subject matter in con- 
siderable detail—this book has merit in 
bringing the discussion of all of these topics, 
together with lengthy illustrations, within 
its own two covers. 


The author is a member of the District of 
Columbia Bar, Special Lecturer at the Wash- 
ington College of Law of the American 
University, and was formerly Assistant to 
the Solicitor General of the United States. 
It was a little disappointing that a book 
so complete and detailed on the 
subject of appellate advocacy should contain 
so little discussion of the rules of court. 


otherwise 
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More Work 
for the Payroll Department 


Complete Social Security Law. Commerce 
Clearing House, Inc., 214 North Michigan 
Avenue, Chicago 1, Illinois. 1950. 208 
pages. $2. 

Of interest to all and very useful is this 
handy book containing the full text of the 
amended Social Security Act and the related 
employment tax provisions. In three parts, 
the book contains the complete text of the 
act, as amended; the text of the Internal 
Revenue Code provisions, including the 
changes made by the 1950 amendments; and 
the text of the amendments themselves— 
P. L. 734, approved August 28, 1950. The 
text of the full law as it presently stands 
is accompanied by editorial notes indicating 
in detail the changes made and the effective 
dates of the changes. 

Because of the many and important 
changes in the law—extension of coverage, 
increase in benefits, increase in the amount 
beneficiaries may earn, etc.—and because of 
the delayed effective dates of the tax in- 
creases, this book is especially important 
for employers who require direct reference 
to the statutory text to see exactly how the 
changes affect their employees. 

A topical index provides quick reference 
to all phases of the law. 


Buyer's Guide to Insurance 


Life Insurance and Annuities 
Buyer’s Point of View. Garland R. Up- 
church and E. C. Harwood. American 
Institute for Economic Research, Great Bar- 
rington, Massachusetts. 1950. 144 pages. $1. 


from the 


Written in strictly nontechnical language, 
this book gives the layman a view of the 
insurance field as it relates to him. It is 
revised and published annually by the 
American Institute for Economic Research 
(an organization devoid of special interests 
—either commercial or political) as part of 
its program to inform the average man, 
“the warp and woof of our American Civili- 
zation,”of the results of its research. Ini- 
tially, the authors discuss the most elemen- 
tary principle of insurance. By using an 
example of a community of 1,000 homes, 
each valued at $10,000, where an average 
of one house burns annually, the authors 
illustrate the principle of “dividing the loss” 
—insurance’s answer to the basic question 
“Why am I here?” The total $10,000 loss 
of the burned house is eliminated, they ex- 
plain, by a yearly $10 contribution from each 
householder to a common fund. 


681 








They go on to advise the buyer on the 
types of insurance that will fit his needs. 
Their suggestions include a complete plan 
of life insurance protection and a retirement 
program, along with illustrative examples. 
Of particular interest to all readers is the 
comparison of the net cost of policies issued 
by companies considered “average, above 
average, or superior in financial standing,” 
found in Chapters XI and XVII. Separate 
chapters are devoted to explanations of 
National Service Life Insurance, group and 
industrial insurance, sources of retirement 
income, the use of annuities and other sub- 
jects, knowledge of which is intrinsic to the 
present or prospective insurance policyholder. 


Revised Workmen's 
Compensation Pamphlets 


Important amendments to the workmen’s 
compensation laws of Alabama, California 
and Utah are reflected in new editions of 
pamphlets published by the Association of 
Casualty and Surety Companies. The re- 
vised editions contain digests and the full 
texts of the workmen’s compensation and 
pertinent supplementary laws, including 
amendments enacted by the 1949 legislative 
session, and annotations of recent decisions 


EMPLOYEE PENSION PLANS—Continued from page 664 


leave their employment because of the pos- 
sibility of losing pension rights, and that 
the security promised by pension plans 
probably was illusory anyway because the 
plans were not insured. The federal courts 
have held that pension plans are a proper 
subject for collective bargaining.” This 
determination will, no doubt, prove impor- 
tant to the future adoptions of retirement 
programs. The pension plan is no longer 
a gratuitous undertaking by the employer 
but is a benefit for which employees are 
entitled to bargain collectively just as they 
bargain for wage increases. Today, the 
unions not only do not oppose pension plans 
furnished by the employer but on all fronts 


construing those laws. 
pamphlet is $1. 


The price of each 


The association also has prepared a sup- 
plement to its South Dakota pamphlet, in- 
corporating the new amendments to the 
workmen’s compensation and occupational 
disease laws. In addition, the supplement 
contains a digest of the effect of the 1949 
amendments and annotations of recent court 
decisions. Copies of the supplement are 
available at thirty cents each. 


Orders should be directed to the Editor, 
Law Publications, Association of Casualty 
and Surety Companies, 60 John Street, New 
York 7, New York. 


Census Bureau Publications 


A leaflet listing Census Bureau publica- 
tions on governments has been issued by 
the Bureau of the Census and is available 
from that agency upon request. This bulle- 
tin describes briefly each of the seventeen 
reports on governmental finances and em- 
ployment which the Census Bureau expects 
to issue in the fiscal year beginning July 1, 
1950, and lists other recent publications of 
the Bureau regarding state and local gov- 
ernments. 


<P on 


they are insisting that it is the responsi- 
bility of management to provide such 
programs.” 

Certain long-range considerations indicate 
that pension plans will continue to expand. 
Among these factors are: (1) the movement 
of agricultural workers to the cities and to 
employment in a rapidly expanding in- 
dustrial economy, (2) the increase in the 
age level of the population, (3) the low 
interest rate on investments and (4) the 
increase in personal income taxes.” These 
factors render it impossible for the great 
majority of workers to provide for them- 
selves satisfactory old-age security. 


[The End] 


his years of retirement and still be able to 


® Inland Steel Company v. NLRB, 15 LABOR 
CASES { 64,737, 170 F. (2d) 247 (CA-7, 1948), 
cert. den. 336 U. S. 960 (1949); Note, 43 Jllinois 
Law Review 713 (1948). 

%1 Newsweek, January 31, 1949, p. 56, col. 1. 

* O'Neill gives the following example: An 
employee aged forty earning $10,000 per year 
and investing $3,000 in 1929 could accumulate 
$146,000 by the time he reached age sixty-five. 
This capital would have provided him with 
an income of $7,300, which would enable him 
to retain his previous standard of living during 
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leave the capital in his estate on death. A 
comparison is made with the accumulation 
Possible in 1945 under the same conditions. 
It then appears that he will be able to ac- 
cumulate only $37,000, which would give him 
an annual return during retirement of $1,100. 
Thus it appears that the present-day salary 
earner must take a drastic cut in his stand- 
ard of living after his productive years or find 
another way of providing for his old age. 
O'Neill, work cited, footnote 11, at pp. 17-19. 
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|§ What the Courts Are Doing 





Selected Decisions from All Jurisdictions Involving Negligence (page 683), 
Life, Health and Accident Insurance Contracts (page 691), Fire and 
Casualty Contracts (page 694) and Automobile Policies (page 
696), as Reported by CCH INSURANCE LAW REPORTS 





NEGLIGENCE 


Spread of Shed Fire to Apartment— 
Foreseeability 


A fire spread from defendant’s storage 
shed to an apartment house three feet away 
in which plaintiffs resided, damaging their 
household furnishings and personal prop- 
erty. Empty burlap bags, oily and dis- 
colored in appearance, used in transporting 
waste aluminum shavings from defendant’s 
factory across the street, had been stored 
in the shed. The sides of the shed were 
constructed of caging, its front was open 
and its roof was made of boards covered 
with tar paper. Plaintiffs charged defend- 
ant with carelessly storing combustible and 
highly inflammable materials on his leased 
premises without taking proper precautions 
to prevent their ignition. 

The trial court dismissed the complaint, 
but on appeal the Appellate Division of 
the Superior Court reversed and ordered a 
new trial, holding that plaintiffs’ proof en- 
titled them to a prima-facie presumption of 
negligence under the res ipsa loquitur rule 
The Supreme Court granted defendant’s 
petition to review the determination of the 
Appellate Division. 

The Supreme Court, pointing out that 
the res ipsa rule is infrequently applied to 
cases involving fires, declared that an owner 
or occupant of premises on which a fire 
accidentally starts is liable for the spread 
of the fire to neighboring premises only if 
he has been guilty of some negligence in 


Negligence 


connection with its origin or escape. Mere 
possession of the shed by defendant did not 
afford a basis for applying the doctrine, 
and the Appellate Division erred in so holding. 

However, since there was evidence that 
defendant knew of the inflammability of 
the stored materials and that the condition 
in which defendant kept and maintained 
the shed was one from which the danger 
of fire should have been foreseen, plaintiffs 
presented a prima-facie case of defendant’s 
negligence which should have been submit- 


ted to the jury—Menth et al. v. Breeze 
Corporation, Inc. New Jersey Supreme 
Court. Filed April 24, 1950. 18 CCH 


NEGLIGENCE CASEs 110 


Res Ipsa Analysis—lts Limitations 


Plaintiff was a passenger on one of de- 
fendant’s streetcars when it collided with 
the rear of another streetcar which had 
stopped to unload passengers. Her story 
was that there was a crash; that she was 
thrown against a window and to the floor; 
that the conductor assisted her to her feet; 
and that the crash of glass was heard from 
the other streetcar. The operators of the 
two streetcars testified, however, that there 
was only a slight bump which was of in- 
sufficient force to throw them off balance; 
that no passengers were injured; and that 
no offer of assistance was made to any of 
the passengers. Another witness who in- 
spected the cars after the accident stated 
that the sole damage consisted of slightly 


scratched paint on the bumpers. Plaintiff’s 
case was submitted to the jury on the 
683 
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res ipsa loquitur doctrine, and the jury re- 
turned a verdict for defendant. 

On appeal, plaintiff claimed that no evi- 
dence was offered by defendant that would 
warrant the jury denying her the right to 
recover. This proposition, the court held, 
was predicated on a misunderstanding of 
the function of the res ipsa doctrine in the 
District of Columbia. The doctrine, when 
applicable, does no more than establish a 
prima-facie case based on an inference by 
virtue of which the plaintiff is enabled to 
escape the possibility of having the court 
direct a verdict against him. But the fact 
that the inference exists as a mechanical 
device to take the case to the jury does 
not compel its acceptance by the triers of 
fact. They are at liberty to decide whether 
the preponderance is with the plaintiff even 
when there is no evidence to countervail 
the inference. In this case, there was ample 
evidence which justified a finding of non- 
liability on the part of defendant. Judg- 
ment for defendant was affirmed.—Under- 
wood wv. Capital Transit Company. United 
States Court of Appeals for the District of 
Columbia Circuit. May 29, 1950. 18 CCH 
NEGLIGENCE CASEs 133. 


Wheel Disintegrating— 
Manufacturer's Liability 


Plaintiff, an employee of an automobile 
service station, was repairing a rubber tube 
and tire. He had replaced the tire on the 
rim of a steel wheel and was inflating it 
with compressed air when, during applica- 
tion of the air hose to the valve of the tire, 
the wheel suddenly disintegrated and flew 
apart, striking plaintiff's head and face. 
He brought an action against the manufac- 
turer of the wheel, alleging it to be liable 
for defective construction regardless of lack 
of privity of contract because of having placed 
a dangerous instrumentality on the market. 


One tenth of one per cent of the wheels 
equipped with tires were tested by defend- 
ant with air pressure. Occasionally during 
inspections defendant would find that the 
rivets holding the two parts of the wheel 
together were cracked or fractured and 
then the defective rivets would be removed 
and others substituted. The trial court 
directed a verdict for defendant, holding 
that the evidence supported a finding that 
application of excessive air pressure rather 
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than failure due to defective manufacture 
caused the violent separation. 

The reviewing court reversed and re- 
manded the cause for a new trial, being of 
the opinion that it was for a jury to 
determine whether the cracks and fractures 
in the rivets existed at the time of manu- 
facture of the wheel; whether the fractures 
were visible to the naked eye; whether the 
rivets and wheel were weakened by the 
fractures; and whether the wheel flew apart 
because of this weakness when less than 
the recommended air pressure was applied 
to the tire—O’Donnell et al. v. Geneva Metal 
Wheel Company. United States Court of 
Appeals for the Sixth Circuit. Filed May 
25, 1950. 18 CCH NEGLIGeENce Cases 126. 


Business Invitee Status— 
When Terminated 


To assist him in the purchase of a build- 
ing, defendant sought a mortgage from 
plaintiff. 3ecause the second floor was 
occupied by a tenant, plaintiff was unable 
to inspect it, and defendant agreed that 
after he moved in plaintiff could view this 
floor. The deed and mortgage were exe- 
cuted on July 31, 1942, and the money 
secured by the mortgage was paid. In 
September, plaintiff went to complete her 
inspection of the premises. She sat in the 
kitchen visiting with defendant and others. 
After a short time she asked to be directed 
to the washroom and was told to walk into 
the hall and enter the first door to the right. 
She entered the unlighted hallwav, opened 
a door which swung outward and fell down 
some twenty steps. 

Plaintiff alleged that she was on the 
premises as a business invitee to whom 
defendant would be liable for ordinary negli- 
gence. The court held that plaintiff was 
not a business invitee because any mutuality 
of business interest had come to an end 
on July 31, 1942, when the mortgage was 
executed. The agreement that plaintiff could 
view the second floor after defendant moved 
in merged into the mortgage when it was 
executed. If plaintiff sought to recover as 
a social guest, defendant would be liable 
for gross negligence only, and there were 
no facts from which a jury could find that 
defendant was guilty of gross negligence. 
Plaintiff’s exceptions to the direction of a 
verdict for defendant were overruled.— 
Aragona et vir v. Parrella. Massachusetts 
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Supreme Judicial Court. April 3, 1950. 18 
CCH Necuicence Cases 135. 


Intervening Act— 
Superseding or Concurring Cause? 


Plaintiff was standing on a sidewalk near 
one of the poles of defendant street railway 
when an automobile collided with the pole, 
which broke and fell upon plaintiff. Ordi- 
narily a street railway which maintains 
poles along a busy highway has the duty 
of maintaining them so that they will with- 
stand ordinary strains and will not expose 
passersby to an unreasonable risk of harm. 
Plaintiff claimed that the pole had been 
negligently maintained in a rotted condi- 
tion and that its strength had become 
badly impaired by rot or termites. The 
street railway contended that any negli- 
gence of which it might have been guilty 
could not have been the proximate cause 
of plaintiff's injuries and that the weakened 
pole furnished only the condition upon 
which the unforeseeable intervening act of 
the motorist operated independently to cause 
the injury. The trial court sustained de- 
fendant’s demurrer. 


On appeal, the trial court’s judgment was 
reversed, the court holding that proximate 
causation is not always arrested by the 
intervention of an independent force. If 
the original negligence continues to the 
time of the injury and contributes sub- 
stantially thereto in conjunction with the 
intervening act, each may be a proximate 
concurring cause. Whether an intervening 
act is a concurring or superseding cause 
of injury normally presents a question of 
fact. The allegations of the complaint were 
broad enough to admit proof from. which 
it could be found that defendant should 
have anticipated that its defective pole would 
be caused to fall—Gibson v. Garcia et al., 
Los Angeles Transit Lines, Respondent. 
California District Court of Appeal, Second 
District, Division Three. March 28, 1950. 
18 CCH NEGLIGENCE CAsEs 19. 


se . . 

Loss by Fire’’ Exemption— 
Lessee’s Liability 

Defendant conducted a manufacturing 
business in a building leased from plaintiff. 
The building was destroyed by a fire which 
was caused by the negligence of one of 
defendant’s employees. Plaintiff brought 


Negligence 


an action to recover for loss of the build- 
ing, the rents which would have been re- 
ceived during the term of the lease and 
expenses incurred in cleaning up the debris 
and wrecking the burned building. 

On appeal from a judgment for plaintiff, 
defendant claimed that the lease relieved it 
of liability for negligent destruction of the 
property. Under the terms of the lease the 
tenant agreed not to use or permit any- 
thing on the premises that would increase 
the insurance rates or that would be danger- 
ous to life or limb, and further agreed to 
return the premises in as good condition 
“as the same now are in or may hereafter 
be put in, loss by fire and ordinary wear 
excepted.” 

The court held that it was the purpose 
of this provision to protect the lessor from 
damage to his property, not to provide the 
lessee with an exemption for negligent con- 
duct. To construe the phrase “loss by 
fire’ to include fires negligently set by 
defendant would nullify the intent of the 
provision. 

Defendant’s motion to set aside the ver- 
dict was denied, but its motion for a new 
trial limited to the issue of damages was 
granted because the trial court applied an 
incorrect theory of damages. Plaintiff was 
allowed double compensation—the money 
value of the building at the time of the 
fire and future rents—whereas the proper 
measure is the difference between the fair 
and reasonable market value of the premises 
before the fire and the value of the premises 
after the fire before the debris was removed. 
—Goldman v. General Mills, Inc., Indiana 
Lumbermen’s Mutual Insurance Company of 
Indianapolis, Inc., Intervenor. United States 
District Court, District of Minnesota, Fourth 
Division. May 6, 1950. 18 CCH NEcLicENCcE 
Cases 153. 


Contractor’s Duty— 
High Tension Wire 


Defendant had contracted for the con- 
struction of a large industrial plant. Pur- 
suant to its agreement to furnish water on 
the plant site and electrical power for oper- 
ation of the pump, defendant erected a high 
tension transmission line of uninsulated cop- 
per wire over a utility bridge between two 
buildings. An employee of an independent 
contractor was knocked from the bridge 
while he was installing conduits when a 


685 








WHAT THE COURTS ARE DOING 


NEGLIGENCE 





pipe contacted the high tension wire. De- 
fendant moved for a directed verdict on 
the ground that it had complied with the Safety 
Code, but the trial court denied the motion. 


On appeal, the court upheld the trial 
court’s ruling. Compliance with the Safety 
Code was no more than evidence of com- 
pliance with an approved custom, usage or 
practice and did not, as a matter of law, 
exonerate defendant of negligence. De- 
fendant was dealing with an imminently 
dangerous instrumentality. No warning was 
given plaintiff of the proximity of the high 
tension wire; so under the circumstances 
plaintiff could not be held contributorily 
negligent as a matter of law. The question 
of defendant’s negligence in failing to take 
adequate preventive measures was properly 
submitted to the jury. Judgment for plain- 
tiff was affirmed, but the cause was re- 
manded for a new trial limited to the 
issue of damages.—Earnshaw v. International 
Harvester Company. Tennessee Court of 
Appeals, Western Section. March 16, 1950. 
18 CCH NEGLIGENCE CASEs 9. 


Municipality's Liability— 
Defective Guard Railing 


While waiting for a bus, plaintiff leaned 
against a railing guarding the bank of a 
stream. The railing collapsed, causing plain- 
tiff to fall down the bank, hit a tree and 
injure his hip. Although the fence appeared 
substantial, it was, in fact, defective. De- 
fendant city disclaimed liability on the 
basis of a provision in its charter that no 
action could be maintained “for the in- 
sufficiency of the ground where sidewalks 
are usually constructed, when no sidewalk 
is built.” The area, though unpaved, was 
a regular bus stop. 

The court held that thé immunity clause 
did not apply to plaintiff's case. The im- 
munity covered at most only “insufficiency 
of the ground” where sidewalks ordinarily 
would be built and did not extend to a 
defect in a railing placed to protect people 
from falling down an embankment. More- 
over, the city should have anticipated the 
possibility of harm to pedestrians arising 
from its failure to maintain the railing in 
proper condition. The area was used by 
children in going to and from school. The 
city knew that children often played on the 
fence, for on one occasion it had erected a 
plank, extending from a tree by the creek 
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to the fence, as additional support and 
protection for them. Judgment for plain- 
tiff was affirmed.—Kowal v. City of Minneap- 
olis, Minnesota Supreme Court. Filed March 
10, 1950. 18 CCH NeEcLicence Cases 22. 


Municipality's Liability—Crosswalks 
and Sidewalks Differentiated 


Plaintiff sustained injuries in a fall on a 
crosswalk in defendant city. She alleged 
that in the latter part of December there 
had been an eight-inch snowfall. Normal 
traffic of pedestrians and vehicles over the 
streets caused the snow to become packed 
and hard “and of the consistency of ice.” 
Defendant allegedly took no action to re- 
move the snow or slush by January 3, 
the date of plaintiff's injury. 

The court held that the law did not cast 
any such heavy burden upon cities as to 
require them to remove the snow and slush 
under these circumstances. If it did, cities 
and towns would be bankrupt. They would 
have to maintain a large force of men on 
duty at each crosswalk to maintain them 
free of water and slush after every vehicle 
had passed, an impossible and impractical 
task. The law does not require municipali- 
ties to exercise as high a degree of care to 
guard against accidents from snow and 
ice on crosswalks as it does on sidewalks. 
Judgment for defendant was affirmed.— 
Smith v. Town of Lander. Wyoming Su- 
preme Court. March 14, 1950. 18 CCH 
NEGLIGENCE CAsEs 14, 


Lessor's Liability to Third Party— 
Exemption Clause in Lease 


Defendant had leased a building to a 
hosiery mill. Plaintiff, an employee at the 
mill, slipped on a loose step in the stairway 
leading to the cafeteria and fell to the bot- 
tom of the stairs. She sought recovery 
from the lessor and presented evidence that 
a number of the steps were in a dangerous 
and the handrail unsafe at the 
time of the lease. 


condition 


The trial court rendered judgment for 
the lessor on the ground that a provision 
in the lease expressly absolved it from lia- 
bility. The clause in question stipulated: 
“It is expressly acknowledged that the les- 
sors do not warrant the condition of the 
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premises in any respect. All repairs neces- 
sary to make said premises safe or suitable 
for use by the lessees shall be made by the 
lessees at their own expense, except that the 
lessors agree to make, during the term of 
their lease, at their own expense, any neces- 
sary repairs covering damage to the roof, 
window frames and floors not caused by 
the neglect or abuse of the lessees.” 

The reviewing court reversed, holding that 
the lease of premises in an unsafe and 
dangerous condition renders the landlord 
liable to a third party, if the landlord knew, 
or should have known, of the dangerous 
condition. The provision in the lease did 
not avail the lessor, for under Tennessee 
law a party cannot by contract absolve 
himself from liability for his own negligence. 
Judgment for the lessor was reversed and 
the cause remanded.—Kaylor v. Magill, d.b.a. 
Magill Brothers et al. United States Court 
of Appeals for the Sixth Circuit. April 3, 
1950. 18 CCH NEGLIGENCE CasEs 31. 


Landlord and Tenant— 
Defective Refrigerator 


Plaintiff, a tenant in a building owned by 
defendant, brought suit for damages suf- 
fered as a result of the defective condition 
of a refrigerator furnished by defendant, 
which allegedly caused a fire and damaged 
personal property belonging to plaintiff. 
The jury returned a verdict for plaintiff. 
The defendant’s motion for a new trial was 
overruled and he appealed. 

Plaintiff testified that he reported the de- 
fective condition to the defendant’s agent, 
that the agent worked on the refrigerator 
and told plaintiff that what the refrigerator 
needed was a new motor, but that the own- 
ers would not furnish one. The testimony 
of the agent corroborated that of plaintiff 
to this effect. Plaintiff further testified that 
after the last effort on the part of the agent 
to repair, he thought the motor was all 
right, and that it gave no further trouble 
until the fire. 

The reviewing court held that plaintiff 
was justified in continuing to use the re- 
frigerator, and that he was not guilty of 
such negligence in such use as to bar his 
recovery for the damages subsequently suf- 
fered.—Sixth Street Corporation v. Daniel. 
Georgia Court of Appeals. January 6, 1950. 
17 CCH NEGLIGENCE Cases 886. 
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Careless Diagnosis— 
Fractures—Malpractice 


Plaintiff sought recovery from her family 
physician and two other doctors for alleged 
malpractice in the diagnosis and treatment 
of a fracture of her right humerus. Plaintiff 
fell in the basement of her home, striking 
her right arm against a post. She consulted 
her family physician, who took her to the 
hospital for X rays, which disclosed a frac- 
ture of the greater tuberosity, an outer piece 
of the humerus to which the back and shoulder 
muscle is attached. Defendants concluded 
that the arm should be placed at right angles 
to the body with the forearm straight up- 
ward. After the cast was removed, plaintiff 
continued to have pain and complained of in- 
ability to bring her arm down to her side. 
She consulted an osteopath, who took X rays 
of her shoulder and discovered a_hair-line 
fracture of the surgical neck of the humerus 
and displacement of the lower fragment of 
the humerus. 

The court held the jury justified in con- 
cluding that careful diagnosis would have 
disclosed the fracture of the shaft and that 
proper treatment would then have required 
some measure (traction or otherwise) to pre- 
vent displacement and overriding of the 
fragments. 

The court also held that a Michigan oste- 
opath, not licensed to practice in Wisconsin, 
was nevertheless a competent witness to 
express an opinion as to the degree of care 
and skill to be exercised by one licensed 
to practice medicine and surgery in Wis- 
consin, The examination required of those 
taking osteopathy and surgery is identical 
to the examination of those taking medicine 
and surgery, except that osteopaths are not 
required to answer any questions on the 
subject of materia medica. Judgment for 
plaintiff was affirmed.—Morrill et al. v. Ko- 
masinski et al. Wisconsin Supreme Court. 
Filed March 7, 1950. 17 CCH NeEcGLIGENCE 
Cases 1104. 


N A SIMILAR CASE, the plaintiff was 

thrown from a horse. Defendant, ascer- 
taining that plaintiff had suffered a fracture 
of the left clavicle, applied a figure-eight 
bandage and achieved a good union from 
the treatment. But plaintiff continued to 
suffer pain in his neck, back and left hand. 
Since his condition was becoming progres- 
sively worse, at the end of six months he 
consulted an orthopedic surgeon, who found 
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a fracture of the sixth cervical vertebra, 
injury to two cervical nerve roots, wasting 
and shrinking of the left arm, weakness in 
the grip of the left hand and some limitation 
in the motion of the left shoulder. It was 
his opinion that plaintiff’s condition was 
probably permanent and would result in a 
fifty per cent disability of the left arm. Both 
he and a neurologist testified that the per- 
manent atrophy of the arm and shoulder 
could have resulted from the injury and 
that the nerves could have been so affected 
that any treatment would have had no effect. 


It was plaintiff's contention that prior to 
proper diagnosis and treatment his condition 
grew slowly but progressively worse, but 
that proper treatment, even at a late date, 
arrested the wasting of the arm, and there- 
fore proper treatment immediately after the 
injury would have prevented the subsequently 
developed disability. The court could find no 
evidence to support this hypothesis. Rea- 
sonable as the conjecture might sound, in 
the absence of positive testimony, the court 
would not indulge in speculation. Judgment 
for defendant was affirmed.— Coakley v. 
Hayes. Colorado Supreme Court. February 
20, 1950. 17 CCH Necticence CAses 1087. 


THIRD CASE involved a plaintiff who 
LX fell from a barn. He was taken to de- 
fendant’s hospital where an X ray was taken 
which showed the fourth and fifth lumbar 
vertebrae. He assured plaintiff that there 
were no broken bones and that nothing was 
wrong with him. But plaintiff continued to 
suffer severe pain and experienced difficulty 
in walking. Three months later in a hos- 
pital in another city an orthopedic specialist 
took complete X rays which disclosed a 
compression fracture of the third lumbar 
vertebra. A spinal fusion operation was 
performed by which the second, third, fourth 
and fifth lumbar vertebrde were left perma- 
nently rigid. 

Plaintiff charged defendant with negli- 
gence in failing to discover the fracture in 
his spine, in advising plaintiff that he did 
not have a spinal fracture and in informing 
him that there was no need for further 
examination and treatment at the nearest 
state hospital. 

The court held that defendant’s knowl- 
edge of the continued suffering of his patient 
should have caused him to doubt the accuracy 
of his diagnosis and, in the exercise of ordi- 
nary skill and care, to make further exami- 
nation. The evidence was _ sufficient to 
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warrant submission of the case to the jury. 
Judgment for defendant was reversed and 
the cause remanded.— Wilson v. Corbin. 
Iowa Supreme Court. Filed March 7, 1950. 
17 CCH Necticence Cases 1080. 


Degree of Care 
Required of Gas Company 


Plaintiffs recovered a verdict for damages 
sustained in an explosion and fire which 
wrecked the building and equipment of their 
printing plant. After the trial court denied 
a motion for a new trial, defendant appealed 
on several grounds, one of which was that 
there was no evidence to sustain the jury’s 
verdict. 

There was evidence that, prior to the fire, 
defendant changed the burners in plaintiffs’ 
premises from the use of low-content heat 
to high-content heat. The morning follow- 
ing the change, plaintiff noticed the odor 
of escaping gas and defendant was notified. 
From this time until the time of the fire, 
various efforts were made by the officers 
and employees of defendant to ascertain if 
the butane gas were leaking. Plaintiffs’ wit- 
nesses were positive that the odor was that 
of butane gas and defendant’s witnesses 
testified to the contrary. 

On the morning of the fire, an employee 
of defendant dug down to the service line 
and found the pipe corroded and leaking. 
A temporary repair was made by taping it. 
An expert testified that butane gas is heavier 
than air and will follow crevices, and that 
the gas might have seeped through the 
earth, under the wall and into the building. 

The reviewing court adopted a statement 
from an earlier case that “Certainly, the 
defendant did not use the high degree of 
care commensurate with the danger that 
may reasonably be expected to occur from 
the improper or negligent distribution of 
the most useful—and dangerous—servant 
of mankind.” The court pointed out that 
defendant did not have an explosion meter, 
a device used to determine the quantity of 
escaping gas; that defendant did not have 
a chemical analysis made until after the 
fire; that defendant did not use the pressure 
test; that defendant did not dig up its line 
until the very morning of the fire, although 
complaints had been made for five or six 
days previously and were continued during 
that period. Judgment for plaintiffs affirmed. 
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WHAT THE COURTS ARE DOING 


NEGLIGENCE 





-Tennessee Gas Company v. Helm et ux 


Tennessee Court of Appeals, Eastern Section. 


Filed January 12, 1950. 17 CCH NeEGLiceNnct 


CASEs 911, 


Degree of Care— 
Unlicensed Physician 


Plaintiff sought recovery for the death 
of her minor daughter resulting from an 
alleged illegal and negligent operation per- 
formed upon the child by the defendant, 
who had no license as a physician or surgeon. 

The court held that the absence of a license 
to practice medicme or surgery does not of 
an inference of negligenc« 
wiiere one attempts to treat or operate upon 
another and injures him, but that one with- 
out a license to practice who attempts to 


itself authorize 


operate upon another for compensation must 
possess and exercise a reasonable degree of 
care and skill in so doing, and an injury 
resulting from the failure to exercise such 
care and skill will authorize a recovery ot! 
The demurrer to the petition was 
overruled. — Andrews v. Lofton 
Georgia Court of Appeals. January 13, 1950 
17 CCH NEeEGLiceNcE CAses 963. 


damages. 
properly 


Landiord's Liability— 
Latent Defect in Public’ Ways 


Plaintiff sought to recover damages for 
injuries sustained from a fall while descend 
ing a stairway leading from the apartment 
which she occupied as a tenant of the de 
fendant. The amended petition indicated 
that the eighth step of the 
missing; that the plaintiff gave the defend- 
ant and her agent notice of this condition 
in time to replace the step before she fell; 
that the seventh step was in a defective 
condition, but appeared all right to plain- 
tiff, as did the rest of the stairway, except 


stairway was 


the missing eighth step; that in descending 
the stairway she carefully stepped over the 
eighth step onto the step, 
broke, causing her fall and the injuries; 
and that the defendant would have dis- 
covered the defective and dangerous con- 
dition of the seventh step in replacing the 
eighth step, and was negligent in failing to 


seventh which 


do so, which was the proximate cause of 
plaintiff's injuries. 

The plaintiff was the only witness who 
testified in regard to the condition of the 


Negligence 


steps and the manner in which she received 
her injuries. 

At the close of plaintifi’s evidence the 

trial judge granted a nonsuit on motion of 
the defendant and plaintiff excepted to the 
judgment. 
The reviewing court held that, since it 
was the breaking of the seventh step which 
caused the plaintiff’s injuries, a jury would 
not be authorized to infer that the seventh 
step was in a defective condition, and then 
to infer that the condition was of such a 
nature that, although not apparent as to 
one using the steps, one replacing the eighth 
step for the landlord would discover the con- 
dition and notify the landlord about it. Ad- 
ditional evidence was necessary to support 
plaintiff's theory, and it was not error for 
the trial judge to withdraw the case from 
the jury and grant a nonsuit.— 
Thom. Georgia Court of Appeals. January 6, 
1950. 17 CCH NeEcticence Cases 906. 


-Jackson v 


Jurisdiction—Wrongful Death 


Plaintiff's decedent, while a resident of Chii- 
cago, was injured at Warsaw, Indiana, on 
April 28, 1947, while riding as a passenger 
on defendant’s train running from Pitts- 
burgh, through Ohio and Indiana, to Chi- 
cago. He continued to live in Illinois until 
July 7, 1948, when he removed to Ohio, 
where he died September 6, 1948. Plaintiff, 
appointed and qualified Administrator in 
Illinois, instituted suit in the United States 
District Court in Illinois to recover dam- 
ages because of decedent’s death, claimed 
to have been caused by the injury, relying 
upon diversity of citizenship for jurisdiction 
Defendant's special defense going to the power 
of the court to entertain the suit was over- 
ruled; the ensuing trial 
ment 


resulted in judg- 


against defendant, from which this 
appeal was taken. 

The Illinois wrongful death statute con- 
tained the “Provided 


further that no action shall be brought or 


following proviso: 
prosecuted in this State to recover damages 
for a death occurring outside of this State 
where a right of action for such death exists 
under the laws of the place where such 
death occurred and service of process of 
such suit may be had upon the defendant in 
Both Indiana and Ohio had 
statutes permitting the maintenance of suits 
for wrongful death. 


such place.” 
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The Illinois proviso and the Ohio statute 
were argued by defendant to preclude the 
jurisdiction of the federal district court sit- 
ting in Illinois. 

Held: for the defendant. “Under the IIli- 
nois statute . . it was error upon the part 
of the District Court to strike the special 
defence averring facts which, if true, would 
have closed the door upon plaintiff’s claim 
both in the state court and in the federal 
court.”—The Trust Company of Chicago, Ad- 
ministrator v. Pennsylvania Railroad Com- 
pany. United States Court of Appeals for the 
Seventh Circuit. July 3, 1950. 18 CCH 
NEGLIGENCE Cases 350. 


Evidential Questions Irrelevant 
on Motion for Judgment n. o. v. 


Plaintiff wife sustained injuries when, step- 
ping on a manhole cover in an asphalt-paved 
pathway in a park in the defendant city, the 
cover tilted and caused her leg to drop into 
the manhole to a depth of six or eight inches 
above the knee. The defendant appealed from 
a judgment for plaintiffs, contending that 
the trial court erred in refusing to enter 
judgment notwithstanding the verdict on 
the grounds that plaintiffs’ expert witness 
did not qualify, and that without his testi- 
mony to establish constructive notice of the 
defective cover, plaintiffs’ case would fall. 

Judgments for plaintiffs were affirmed. 
The court said that questions concerning 
admissibility of evidence are entirely irrele- 
vant in support of a motion for judgment 
n.o.v. Defendant's remedy was a motion for 
new trial, but no such application was made. 
—Rocca et vir v. City of Pittsburgh. Penn- 
sylvania Superior Court. Filed January 12, 
1950. 17 CCH Nec iicence Cases 979. 


Borrowed Employee— 
Right to Direct and Control 


Plaintiff hired from defendant a crane, to- 
gether with the operator, for the purpose of 
loading a pile of lead fumes into a freight car. 
(Lead fumes have commercial value. They 
are particles of lead which settle in the 
form of dust or muck out of the smoke that 
arises from the process of smelting.) De- 
fendant was a general contractor who was 
engaged also in the renting out of cranes 
with operators, charging a certain price per 
day for such rental; he testified that he 
would not rent a crane without an operator 
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even if the customer so desired. The oper- 
ators were on defendant’s payroll, and de- 
fendant deducted from their wages the 
social security, federal income and city wage 
taxes, as prescribed by law. 

When the operator arrived with the crane 
at plaintiff's premises a representative of 
plaintiff pointed out to him the location of 
the lead fumes and the gondola car into 
which they were to be loaded. During the 
course of the operation nobody on behalf of 
plaintiff gave the operator any instructions 
in regard to the operation of the crane or 
the manner in which the work was to be 
performed beyond calling to his attention 
the presence of a guy wire which he should 
“watch.” 

In the course of his work, the operator 
swung the boom of the crane so that it 
struck and broke the guy wire, causing 
a smoke stack to lean away from its moor- 
ings and necessitating its demolition and re- 
moval from the plaintiff’s premises. Plaintiff 
brought this action against the defendant 
for the damages which it thereby sustained. 


After judgment for plaintiff, defendant ap- 
pealed on the ground that, in the operation 
of the crane the operator was the servant, 
not of defendant, but of plaintiff, and that 
therefore no cause of action existed. This 
argument was based upon two facts: (1) 
that defendant gave no instructions to the 
operator upon his setting off with the crane, 
and (2) that upon the operator’s arrival, 
plaintiff's representative pointed out to him 
the pile of lead fumes and the freight car 
into which they were to be loaded. 

The reviewing court held that “the facts 
admit of no interpretation other than that 
the operator of the crane remained at all 
times in the exclusive employ of defend- 
ant and that plaintiff not only had no right 
to control him in the manner in which he 
performed his work but in fact never as- 
serted any such right nor sought to direct 
him other than merely to point out to him 
the job to be done. Where one is engaged 
in the business of renting out trucks, auto- 
mobiles, cranes, or any other machine, and 
furnishes a driver or operator as part of 
the hiring, there is a factual presumption 
that the operator remains in the employ of 
his original master, since he is engaged in 
the very occupation for which he was orig- 
inally so employed.”—Pennsylvania Smelting 
& Refining Company v. Duffin. Pennsylvania 
Supreme Court. Filed January 3, 1950. 17 
CCH NEGLIGENCE Cases 909. 
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WHAT THE COURTS ARE DOING 
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LIFE—Selected Decisions from All Jurisdictions Involving the Construction 
of Life, Health and Accident Insurance Contracts as 
Reported by CCH LIFE INSURANCE REPORTS 





Lapse of Policy—Membership Fee 


The question in this case was whether the 
defendant company was authorized to apply 
any part of the initial payment of $20 on an 
accident policy to a membership fee, 


The policy provided that its own terms, 


the application therefor and the company’s. 


bylaws, with any amendments thereto, con- 
stituted the entire contract between the parties. 
Under the alleged authority of a portion of 
the bylaws, the company had set aside $5 of 
the initial payment as a membership fee. 


The court held that, under the law of 
Texas, the segregation of the membership 
fee from the first premium was authorized 
and that the policy had therefore lapsed at 
the time of the plaintiff’s injury. Judgment 
for plaintiff reversed —American Casualty and 
Life Company v. Combs. Texas Court of Civil 
Appeals, Amarillo. March 6, 1950. 14 CCH 
LIFE Cases 351, 


Rival Claimants— 
Beneficiary Changed in Will 


The insured executed his last will in which 
he stated that if he should die unmarried 
he wished the proceeds of any insurance 
policies paid to his grandmother. At that 
time he had just been divorced by his wife, 
who was named as beneficiary in the poli- 
cies. After the death of the insured, the 
former wife named the grandmother (who 
was administratrix with the will annexed) 
and the two insurance companies as parties 
defendant in this declaratory judgment pro- 
ceeding, During the pendency of the action, 
the plaintiff (the former wife) died, and the 
action was revived in the name of her ad- 
ministrator, 

The trial court found that the insured by 
the execution of his last will and testa- 
ment, clearly indicated his intention to change 
the beneficiary and did all that he could do 
under the circumstances to effect the change. 

The reviewing court reversed the judg- 
ment of the trial court and awarded the 
proceeds of the policies to the wife’s admin- 
istrator. “A will is not effective and does 


Life, Health—Accident 


not become operative until the death of the 
testator.” And “the right of the beneficiary 
to the proceeds of a life insurance policy 
becomes vested upon the death of the in- 
sured.”—Glenn, Administrator v. Stephens et 
al. Ohio Court of Appeals, Greene County. 
April 21, 1950. 14 CCH Lire Cases 332. 


Failure of Army 
to Make NSLI Deductions 
Does Not Bar Claim 


On February 11, 1943, plaintiff’s decedent, 
a soldier, applied for a policy of National 
Service Life Insurance and executed an 
authorization for the deduction of the pre- 
mium payments from his service pay. He 
died on or about February 4, 1944 while 
serving in the armed forces overseas. The 
application and authorization were not for- 
warded by the Army until about February 17, 
1944. The Veterans Administration re- 
ceived the papers on or about March 1, 
1944, and thereafter issued its certificate of 
insurance to the plaintiff beneficiary. There 
were no premiums actually paid. 


Held: (1) A good and valid contract of 
National Service Life Insurance between the 
deceased and the defendant was in existence 
and in effect on the date of the insured’s 
death. (2) Any negligence on the part of 
the United States Army or the Veterans 
Administration was not attributable to the 
insured and was no bar to the claim of the 
beneficiary. (3) The premiums payable to 
the defendant were earned and were a proper 
charge against the recovery to be had by 
the beneficiary.—Patterson v. U. S. United 
States District Court, Middle District of 
Tennessee, Nashville Division. September 
9, 1949. 14 CCH Lire Cases 331. 


Misrepresentation in Application 


In this suit by plaintiff beneficiary to re- 
cover the $500 face amount of an industrial 
life insurance policy issued by defendant and 
insuring the life of her deceased husband, 
the insurer defended on the ground that the 
deceased wilfully misrepresented and con- 
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cealed material facts in the application for 
the policy sued upon. 

The defendant company on November 17, 
1947, without medical examination, but after 
receiving a written application for insurance 
dated October 13, 1947, made out by its 
agent and signed by the deceased on the 
line marked with a penciled X, issued a 
policy of insurance on the life of the deceased 
which was in force at the time of his death. 

In the application which the insured 
signed, the deceased had answered “No” to 
a question asking whether he had ever had 
heart disease, cancer, any illness of the 
lungs, or any of several other diseases. 

On November 12, 1946, the deceased had 
consulted a physician, complaining of pain 
in his right shoulder and swelling in his 
right hand. He had been treated by this 
physician again in January, 1947, and on 
January 23 an X-ray had revealed that he 
was suffering from a tumor. In the second 
of two operations performed upon the de- 
ceased in 1948, his right lung was removed. 
He died on November 4, 1948, the cause of 
death shown on the physician’s statement 
being: “(1) coronary occlusion (2) la grippe 
(3) threatened pneumonia.” Listed second- 
ary causes included complications resulting 
from operations for removal of right lung 
and a tumor. 

Upon plantiff’s appeal from an adverse 
judgment, the reviewing court reversed the 
judgment of the trial court and held for the 
plaintiff. “Fraud is never presumed. Evi- 
dence in the record does not justify the 
conclusion that the deceased made the repre- 
sentations with fraudulent intent.”—Thweatt v. 
National Life & Accident Insurance Company. 
Louisiana Court of Appeal, Second Circuit. 
January 31, 1950. Rehearing denied March 
8, 1950. Certiorari denied April 24, 1950. 14 
CCH Lire Cases 338.’ 


Weight of Evidence 
Against Verdict—Verdict Upheld 


The plaintiff insured carried a life and 
accident policy providing for monthly pay- 
ments of forty-five dollars if the insured 
should become totally disabled through 
“external, violent and accidental means.’ 
He brought this action in November of 
1948, alleging that the insurance company 
had refused payment although he had be- 
come totally disabled on August 26, 1946, 
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and had complied with all the conditions of 
the policy. The insurance company pleaded 
the general issue, release, and accord and 
satisfaction, and plaintiff filed a replication 
alleging that. the releases were obtained by 
fraud. Plaintiff won verdict and judgment, 
and the insurance company obtained a writ 
of error, claiming that the verdict was con- 
trary to law and the evidence. 


By reply to written interrogatories, the 
insured had stated: “The accident occurred 
in August, 1946, while employed by the 

[railroad company], and it occurred 
while within the scope of my employment, 
and I was totally disabled after August 
26, 1946, and have not worked since. I 
suffered a broken leg and a double hernia 
from the accident.” 


At the trial, plaintiff admitted that he 
had suffered from a hernia several years 
prior to August 15, 1946. And though his 
answer to the interrogatories and his origi- 
nal pleadings indicated that the accident 
occurred on August 26, he now claimed that 
the date was August 15. 


A personnel clerk from the railroad com- 
pany testified that the employment records 
showed the plaintiff worked twenty-one 
days in the month of August, 1946, and that 
he left the employ of the railroad company 
on August 26. The plaintiff testified that 
these records were erroneous; that he had 
promptly reported his injury to his foreman, 
telling him he could not work any longer; 
that the foreman who kept his work time 
nevertheless reported him to the company 
as working, and that the company paid his 
wages until August 26, 1946; that he had 
not been able to work at his occupation 
since August 15, 1946. 


He testified also that, after receiving his 
injuries, he “crawled, got along across to 
the office” of his family physician, distant 
about one eighth of a mile; that the doctor 
cared for his leg, drove him home and 
thereafter treated him from time to time. 
This physician in his deposition stated that 
he treated the plaintiff on July 10, July 26, 
August 3, August 26, September 27 and 
October 29, all in 1946; that on July 10 
he found the plaintiff suffering from a 
double hernia of long standing and a trau- 
matic condition, several months old, of his 
left knee and ankle. He further stated that 
after July 10, 1946, the plaintiff did not re- 
port any additional injury and that he did 
not find any additional injury sustained by 
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the plaintiff. Each of the other two physi- 
cians likewise testified that the hernia and 
leg injury were of long standing. 

Plaintiff, his wife and his son testified 
that the agent of the insurance company 
visited the plaintiff three times in the fall 
of 1946 and finally procured a release from 
the plaintiff, an uneducated man who could 
not read and could barely write his name, 
by giving plaintiff a check for $200 and 
promising the plaintiff similar quarterly 
payments at regular intervals in the future. 
The agent admitted visiting the plaintiff a 
number of times but denied the alleged 
promise of additional payments and testified 
to particulars that would allow the infer- 
ence of fair dealing with the plaintiff. Several 
character witnesses testified that the agent’s 
general reputation for veracity was good. 

The reviewing court held that “the factual 
questions .. . having been properly submit- 
ted to the jury, their finding in favor of the 
plaintiff is binding on this court.” “There is 
nothing inherently incredible in... [the 
plaintiff's] testimony as to the date of his 
disability,” said the court, and “While evi- 
dence of fraud and imposition in a case of 
this character must be clear and convincing, 
it does not follow, because of contradictions, 
that the court can fairly take the question 
from the jury merely for the reason that it 
might, sitting as a juror, have reached a 
different conclusion.”—Provident Life & Acci- 
dent Insurance Company v. Walker. Virginia 
Supreme Court of Appeals. May 1, 1950. 
14 CCH Lire Cases 370. 


Erroneous Denial of Liability 
Waives Proof of Loss 


On April 14, 1948, the defendant insurance 
company issued plaintiff’s intestate a blanket 
group accident policy insuring his employees 
against accidental death for a period of three 
months after the date of the policy. The 
application, made a part of the policy, in- 
cluded the following questions and answers: 
“Is any person not appearing on the pay 
roll records to be insured hereunder? (A) 
Yes. If so, such person will be entitled 
to the maximum benefit under the policy for 
the flat extra %4 premium of $15.00, and 
such persons, if any, are listed by the name 
and occupation below: 

“Name: 
pation: 


.. . [The intestate assured]. Occu- 
... Owner and operator.” 
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Prior to July 14, 1948, a “reminder no- 
tice,” for a renewal of three months, partly 
in the form of a questionnaire, was received 
by the deceased from the company. The 
deceased was instructed therein to complete 
the form return it to the company 
along with the money for the premium due 
on July 14, 1948. The contained 
spaces for at least sixteen entries to be made 
by the deceased employer. 


and 
form 


One of the en- 
tries to be made was the dollar figure cor- 
responding to two per cent of the quarterly 
wages. Immediately 

reading “% of wages” 


preceding the line 
the figure “2” had 
been typed in by the insurer. Another line 
read “Extra premium (flat rate)” and was 
followed by a space for a dollar figure, as 
None of the dollar 
figures or numbers following the descriptive 


the other lines were. 
questions were filled in by the insurer. 

The employer filled in each space on the 
questionnaire except the space following the 
line reading “Extra premium (flat rate),” 
and he mailed in the form with his check 
The 
company accepted the check and did not 
communicate further with the employer 
concerning the premium due on the policy. 
The employer suffered accidental death in 
the course of his business on September 14, 
1948. Notice of his death was given to 
the defendant company, request made for 
proper forms upon which to make formal 
proof of loss, and a denial made by the com- 
pany of all liability therefor. This suit 
was then brought in an effort to collect the 
amount alleged to be due. 


to the defendant insurance company. 


The company defended on the grounds of 
noncoverage and failure to furnish affirma- 
tive proofs of loss within ninety days after 
the death. 


Held: (1) The policy was ambiguous as 
to whether an additional premium of fifteen 
dollars was due on July 14, 1948; since the 
company accepted the premium and re- 
newed the policy without protest, it cannot 
after the death of the deceased be heard 
to claim that all the premium was not paid 
on the policy. (2) The company waived 
proof of loss within the time allegedly re- 
quired since it had notice of the death and 
did not submit proof of loss forms but in- 
stead denied liability —United National In- 
surance Company v. Cody. Georgia Court 
of Appeals. May 3, 1950. 14 CCH Lire 
Cases 363. 
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FIRE-CASUALTY—Selected Decisions from All Jurisdictions Involving the 
Construction of Fire and Casualty Insurance Contracts as Reported 


by CCH FIRE-CASUALTY INSURANCE REPORTS 





Fire Exclusion— 
Plane Burning Following Crash 


The plaintiff took off in his airplane from 
an airport. Engine trouble developed and, 
despite the efforts of the plaintiff, he was 
unable to return to the airport for a landing. 
The plane landed in a peat bog, first strik- 
ing a mound of dirt, breaking off a wheel 
and then skidding along on its belly for 
thirty or thirty-five feet. The propeller 
chewed itself off on the ground and the 
plane came to a stop with the tail about 
ten feet off the ground and the nose and 
underneath side of the engine cowling just 
about resting on the ground. The peat bog 
where the plane came to rest was smoulder- 
ing, and within a matter of a minute or two 
or perhaps even of seconds, gasoline drip- 
ping from the carburetor overflow was 
ignited by the fire on the ground and the 
plane was quickly enveloped in flames. 
Firemen responding to a call put in by 
someone at the airport were unable to 
extinguish the blaze until the plane had 
been totally destroyed. 


The plaintiff instituted this action on a 
policy of insurance whereby the defendant 
insured the plaintiff in respect to his air- 
craft against “all risks of physical loss or 
damage to the aircraft, except while in 
flight, excluding fire or explosion 
resulting from crash or collision while in 
flight.” “Flight” was defined in the policy 
as being “the period from the start to ac- 
tual take-off run, while in the air and until 
completion of the landing run.” 


The judgment of the trial court for the 
plaintiff was overturned on appeal. For 
two court said, the loss in- 
curred covered by the policy 
First, the plane was in flight at the time 
of the accident, according to the 
of the policy, since the plane had not com- 
pleted its landing run when it landed in a 
peat bog “never intended for airplane land- 
ings and where there obviously was no 
landing run.” Second, the fire resulted from 
the crash: “To be sure, the plane might 
not have caught fire . . . had it not 
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reasons, the 
was not 


terms 


been for the fire in the peat bog. It would 
be unreasonable, however, to say that re- 
covery under the policy was intended to 
depend upon the conditions existing in the 


particular location where the plane crashed. 


The fire or heat intent in the bog 
which ignited the gasoline spilled by the 
airplane was only a concurrent or contri- 
buting factor to the plaintiff’s loss; the pre- 
dominant or proximate cause of the plane’s 
destruction was the crash or collision oc- 
curring before the completion of a landing 
run. The loss therefore was not a risk as- 
sumed by the defendant.”—James v. Federal 
Insurance Company. New Jersey Supreme 
Court. June 5, 1950. 7 CCH Fire anp Cas- 
UALTY CASEs 202. 


Insurer Denied Right 
to Implead Alleged Tortfeasors 


The problems in these two cases were 
common to some forty cases in which the 
same questions were raised in the lower 
courts, and appeals in all of the other cases 
were contingent upon the decision in the 
instant cases. All of the cases were suits 
by homeowners against their insurance 
companies for damages to their premises 
alleged to have been caused by explosions. 
The several insurance companies in each 
case filed motions to implead a corporate 
contractor and the mayor and city council 
of the city where the explosions occurred, 
contending that the explosions occurred 
during the construction of a water tunnel 
in that city by the use of dynamite and 
other explosive materials by the contractor 
The city and the contractor were made 
third-party declarations were 
filed against them by the insurance com- 
panies, and thereafter motions were filed 
by the city and contractor to strike out the 
orders impleading them. All of the judges 
hearing all of the cases granted the motions 
to strike out the impleading orders, and 
appeals were taken to this reviewing court. 


defendants, 


The original suits were in contract, alleg- 
ing that the plaintiffs were insured by their 
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companies against explosions. The third- 
party suits, which the defendant insurers 
desired to have heard with the original suits, 
were in tort for damages done by the city 
and its contractor through the same explo- 
sions. The plaintiff homeowners did not 
attempt to bring separate tort actions 
against the city or the contractor. 

After an extended discussion of the his- 
tory of the theory of impleading third par- 
ties and the right of immediate appeal from 
the order striking out the impleader—at 
common law and under the identical Mary- 
land and federal rules—the court concluded 
that such an appeal was permissible and ap- 
proached the question of whether the trial 
court abused its discretion. 

The insurance companies argued that the 
spirit of the rule allowing third parties to 
be impleaded required that all suits growing 
out of the same transaction should be tried 
together if possible, (a) since otherwise 
there would be a necessary duplication of a 
great deal of evidence, (b) since otherwise 
there would be a possibility of two juries 
disagreeing on the same facts and (c) since 
otherwise they might forever be barred 
from their rights of subrogation against the 
city and its contractor because of the stat- 
ute of limitations. 

The court first considered the argument 
involving the statute of limitations: “As- 
suming, without deciding, that . . . [the 
insurance companies’ contention] is a cor- 
rect statement of law, the appellants are 
in no worse position than if the original 
plaintiffs had not brought their suits until 
near the end of the statutory period. If 
this were not done with any intent to de- 
fraud the insurance companies, or as part 
of a conspiracy against them, the companies 
would be barred from bringing a_ suit 
against the tort feasors because, by the 
time they paid judgments obtained against 
them, the period of limitations would have 
expired. This is one of the risks taken by 
the insurance companies when they issue 
their policies of insurance, and we do not 
think we should consider that as a reason 
for giving them the relief they ask.” 


Referring to the other arguments of the 
appellant insurance companies, the court 


said: “As to the other arguments of the 


appellants, the reasons why they are not 
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controlling are set forth in the opinion of 
Judge Chesnut in the case of Lee Inc. v. 
Transcontinental Underwriters [7 CCH Fire 
and Casualty Cases 118]. This was one of 
these [forty odd] cases in which the [same | 
question [as in the instant suit] was de- 
cided in the United States Court. Judge 
Chesnut held that the impleader was within 
the authority of the Federal rule because 
that rule contemplated the service of a third 
party complaint on a person not a party 
‘who is or may be liable to him for all or 
part of the plaintiff's claim against him’. 
The same wording appears in [Maryland’s] 
Rule 4, and we think the same construction 
applies to include a claim by subrogation. 
While admitting that the main purpose to be 
gained by applying the rule is economy of 
time of the courts, parties and witnesses, 
and avoidance of expense for delay involved 
in trying a case twice where once would 
suffice, Judge Chesnut pointed out that it 
was quite possible to visualize difficult ques- 
tions of evidence with respect to admissibility 
on the claim of plaintiff against the defend- 
ant, on the one hand, and the subrogation 
claim on the other. He pointed out that 
the number of witnesses to be examined on 
the contract case would probably be less 
than on the tort case, and that the length of 
time would be very substantially increased 
if both suits were tried before the same jury. 
He envisaged that possible difficulties as to 
the admissibility of evidence might result 
in appeals which could be avoided if the 
cases were separately tried. He also said 
that the interests of the plaintiff should not 
be overlooked, and great extra expense 
might be entailed upon him. He thought 
that while there might be some practical 
advantage to the original defendant, there 
were disavantages to the other parties to 
the case. He concluded that while there 
was power to allow the impleader, it should 
be vacated in the exercise of a sound dis- 
cretion. ... Even if we thought that time 
might be saved and other considerations 
might lead to a better result, if the cases 
were tried together, we could not hold that 
the judge of the nisi prius court, which is 
to hear the cases, has abused his discretion 
in holding otherwise.” Order of the trial 
court affirmed.—Northwestern National In- 
surance Company, etc. v. Rosoff, Ltd., et al 
Maryland Court of Appeals. Filed May 17, 
1950. 7 CCH Fire ann CAsuatty Cases 204 
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AUTOMOBILE—Selected Decisions from All Jurisdictions Involving the 
Construction of Automobile Insurance Contracts as Reported 
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Guest Injured—Host's Intoxication 


Plaintiff was injured when the car in 
which she was riding struck a light pole. 
The car was driven by one of the defend- 
Plaintiff and two other girls met de- 
fendant and two other boys, all in their 
early twenties, in a bar in Omaha. The 
young men all had a few drinks during the 
evening at that bar and another club. In 
the action tried to the court, it was found 
that defendant was intoxicated at the time 
of the accident but that plaintiff did not 
know he was intoxicated. 


ants. 


On appeal of the defendant the judgment 
was affirmed. The court said in part: “One 
who becomes a guest in an automobile, 
knowing and appreciating that the driver is 
intoxicated, acquiesces in the operation of 
the car and will be held to be assuming the 
risk of the resulting accident. But, 
under a record where all of the testimony 
shows the driver was not obviously intoxi- 
cated, and the guest testified he did not 
appear to her to be under the influence of 
intoxicating liquor, the question of assump- 
tion of risk would be for the court in a case 
where the jury is waived.”—Augusta v 
Jensen et al. lowa Supreme Court. Filed 
May 2, 1950. 34 CCH AvuToMoBILe Cases 354. 


Nonresident Motorist Statute— 
Summons Not Delivered 


Following an intersection collision in Ken- 
tucky, defendant gave plaintiff his address 
as a certain street number in Huntington, 
West Virginia. In fact pslefendant lived at 
another address in that city but had his mail 
delivered to the address he gave plaintiff 

Plaintiff brought an action against de- 
fendant and undertook to get 
process upon defendant through the Sec- 
retary of State. The Secretary of State 
sought to procure service upon defendant by 
addressing a registered letter to the address 
given. On the front of the envelope con- 
taining the summons and copy of petition 
was stamped in four conspicuous places the 
words “Deliver to Addressee Only.” The 
postman attempted to deliver the registered 
letter to the defendant at the address given, 
which was in fact the address of the de- 
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service of 


fendant’s father. The father offered to sign 
the receipt and accept the letter for his son, 
but the postman told the father that he 
could not deliver it since it was directed to 
be delivered to addressee only. The letter 
was returned to the Secretary of State. The 
information concerning the attempted de- 
livery of the registered letter was imparted 
by the father to the defendant some three 
or four days afterwards, but defendant said 
he pursued the matter no further in the 
belief that the letter after that time would 
have already been returned. 

Plaintiff obtained a default judgment. 
Soon thereafter a letter written by plaintiff's 
lawyers was addressed to defendant inform- 
ing him of the judgment and requesting 
payment. A copy of the letter was addressed 
to defendant’s insurance carrier. 

Alleging that the first knowledge he had 
that the judgment had been rendered against 
him was when an adjuster for the insurance 
carrier informed him that they had received 
the letter from plaintiff's attorneys, defend- 
ant asked the reviewing court to set aside 
the judgment and grant a new trial. The 
trial court dismissed that petition, from which 
judgment this appeal was prosecuted. 

Held: new trial granted. In stamping th« 
direction “Deliver to Addressee Only” on the 
envelope, the Secretary of State had good 
intentions but went beyond his authority 
under the statute. This casualty or mis- 
fortune prevented defendant from having 
his day in court.—White v. Jayne. Kentucky 
Court of Appeals. April 28, 1950. 34 CCH 
\ UTOMOBILE CASEs 344. 


$5,000 Verdict Upheld for Death 
of Nine-Month-Old Infant 


Plaintiff's nine-month-old son was killed 
when struck by defendant’s car as his mother 
was pushing him and his brother in a baby car 
riage along the highway. Defendant appealed 
from a verdict of $5,000, contending that the 
evidence failed to prove pecuniary damage. 

The majority of the reviewing court held 
that the verdict was not excessive. Two of 
One stated: “In 
my opinion the record affirmatively shows 
that the jury based its verdict upon the 


the six judges dissented. 
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supposed amount of a casualty insurance 
policy rather than giving such damages as 
it may have thought proportioned to the 
pecuniary injury resulting from the death of 
plaintiff's decedent.” 

The other dissenting judge wrote a strong 
opinion in which he said: “This question 
[the excessive amount of the jury’s verdict ] 
is referred to only in the next to the last 
paragraph of the majority opinion, where 
it is summarily disposed of. I do not believe 
ignoring 
previous decisions of this court, which ap- 
pear to require a judgment in the instant 
case different from that being rendered. . . 


it can be so disposed of without 


reasonable mind come to the 
that, upon the evidence in 


“Can any 
conclusion 
his case, ‘the prospective advantages of a 
pecuniary nature cut off by the pre- 
mature death’ of decedent were ‘reasonably 
certain’ to equal any substantial sum? In 
order to answer that question, ‘yes,’ it is 
necessary to shut one’s eyes to the realities 
of life.’—Jmmel, Administrator v. Richards. 
Ohio Supreme Court. June 21, 1950. 34 
CCH AutomosiLe Cases 327. 


Compulsory Insurance Ordinance— 
Form of Endorsement 


One Johnson was injured on June 30, 
1948, by a taxicab belonging to the defend- 
ant. The plaintiff insurance company pail 
Johnson’s claim because of its liability under 
a city ordinance. The ordinance provided 
in part that all taxicab operators must take 
out specified liability insurance before issu- 
ance of a license to them; that any person 
sustaining actionable injury by the opera- 
tion of any taxicab shall have the right to 
join the insurance company or the surety 
on its bond with the defendant, and that 
“before said bond or policy is voided for 
any cause, nonpayment or otherwise, notice 
thereof shall be given in writing to the Clerk 
of Council of the City of Savannah at least 
5 days before the same shall take effect.” 

The policy in question contained a statu- 
tory form of endorsement relating to the 
requirements above set forth, except that 
the statutory endorsement did not contain 
the provision relative to the five-day notice 
to the Clerk of Council of the City of 
Savannah which is incorporated in the ordi- 
nance. A second endorsement was then 
added to the policy, reading as follows: 

“Such insurance as is afforded by this 
policy has been extended by a prescribed 
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statutory form of endorsement which im- 
poses certain obligations upon the company 
not contained in the policy without such 
prescribed endorsement. All the terms and 
conditions of the policy shall remain in full 
force and be binding as between the com- 
pany and the insured; and the insured agrees 
to reimburse the Company for all losses, 
costs and expenses, paid or incurred by the 
company which the company would not 
have been obligated to pay independently 
of such prescribed statutory endorsement.” 

The petition of the plaintiff alleged the 
above facts and the following facts. On 
June 3, 1948, the plaintiff insurer mailed 
notice of cancellation of said policy to the 
defendant, such cancellation to become ef- 
fective on June 10. It notified the defend- 
ant that the unearned premium was beine 
returned. However, the five days’ notice to 
the Clerk of the City Council was not given 
by either the insurer or the defendant taxi 
cab company. 

The taxicab company demurred to the 
insurer’s petition on the ground that the 
endorsement above set out did not obligate 
the insurer to pay Johnson because the en- 
dorsement did not comply with the city 
ordinance. The trial court overruled the 
demurrer and the defendant brought error. 

Held: The endorsement 
the compulsory 
therefore continued the policy for the pro- 
tection of the public. The company was 
entitled to be reimbursed for all 
“which the company would not have been 
obligated to pay independently of such pre- 
endorsement.” The de- 
overruled. — Garden 
Fidelity and Cas- 

Georgia Court 


1950. 33 CCH 


complied with 


insurance ordinance and 


losses 


scribed statutory 
murrer was properly 
City Cab Company, Inc. v 

ualty Company of New York 
of Appeals. February 9, 
AUTOMOBILE CASES 536. 


Consent Judgment—Admissibility 


Plaintiffs were injured in an accident in- 
volving the truck of the defendant, a truck 
of one Milan Box Company and the car in 
which they were riding. They were proceed- 
ing in a southerly direction on the highway 
and approached a car traveling northward; 
both cars were on their own right sides of 
the road. The car traveling northward came 
to a gradual stop. The truck immediately 
behind it—the Milan truck—slowed down 
when the car did. The defendant’s truck 
was following the Milan truck; its driver 
apparently failed to observe that the Milan 
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truck had been slowed down, continued at 
his same rate of speed, and ran into and 
thrust the Milan truck across the road and 
into the car in which appellants were riding. 


After the accident the Milan Box Com- 
pany filed suit against the present defendant. 
The action was settled between the parties, 
pursuant to which the following consent 
judgment was entered: “This cause came on 
to be heard and it appearing to the Court 
from statement of counsel that the matters 
and things in controversy, which are dis- 
puted, have been amicably settled and ad- 
justed by the parties; 


“It is therefore Ordered, Adjudged and 
Decreed that the plaintiffs . . . have and 
recover of this defendant . . . $450 and 
the cost of this cause, for which let execu- 
tion issue.” 


When the present plaintiffs brought this 
action against the defendant, they pleaded 
the consent judgment as an estoppel to the 
defendant to deny negligence. The court 
sustained a demurrer to this pleading and 
further, on defendant’s motion, ordered 
counsel for plaintiffs to make no reference 
at any time during the trial to the consent 
judgment. The jury returned a verdict in 
favor of the defendant, and plaintiffs ap- 
pealed, insisting that the court erred in 
refusing to admit the consent judgment 
either as an alleged admission or as an 
estoppel. 

The reviewing court said the question 
turned on whether the consent judgment 
was a compromise agreement or a judicial 
admission. 


The court held that it was a compromise 
agreement and therefore not admissible. 
Judgment for defendant affirmed.—Brugess 
v. Consider H,. Willett, Inc. Kentucky Court 
of Appeals. December ‘16, 1949. 33 CCH 
AUTOMOBILE CASEs 515. 


Admission Against Interest 


Plaintiff sought to recover for injuries 
sustained when the car in which she was 
riding, operated by one Massey, was struck 
from the rear by one of the defendants’ 
trucks. The accident occurred near a one- 
way bridge over a river. Plaintiff's version 
of the accident was that Massey stopped 
at the approach to the bridge to permit an 
oncoming car to pass, and while his car was 
stopped the collision occurred. Defendants’ 
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version of the accident was that the Massey 
car was pulled onto the bridge and sud- 
denly stopped while engaged in crossing, 
and that the truck was then too close to 
avoid a collision. 


The jury found that defendants’ driver 
was guilty of causal negligence as to speed, 
lookout and control, and that the collision 
was not the result of an unavoidable acci- 
dent, in that Massey did not stop or slow 
down on the bridge. 


On appeal, the defendants argued that it 
was error to admit into evidence the testi- 
mony of two witnesses that defendants’ 
driver stated after the accident that he did 
not see the caution sign on the curve in 
time to stop. 


Held: judgment for plaintiff affirmed. The 
testimony was admissible against the de- 
fendant driver as an admission against in- 
terest, and it was admissible against all the 
defendants as a part of the res gestae.— 
Rowe et al. v. Liles. Texas Court of Civil 
Appeals, Tenth Supreme Judicial District, 
at Waco. January 12, 1950. 33 CCH Avuto- 
MOBILE CASES 491, 


Entrustment to Incompetent 


Defendants’ office manager had agreed 
to loan a pick-up truck to the Boy Scouts 
to be used in collecting waste paper. When 
two boys came for the truck, defendants’ 
agent told A, a fifteen-year-old boy who 
did not have a driver’s license, that he was 
not to operate the truck. The other boy 
had a license. The scoutmaster had made 
arrangements that one boy was to drive in 
the morning and the other in the after- 
noon. While A was driving in the after- 
noon, plaintiff's decedent, who was one of 
the boys riding on the rear of the truck 
and loading the papers onto the truck, fell 
from the vehicle, sustaining fatal injuries. 


Plaintiff brought this action against de- 
fendants, the owners of the truck, to re- 
cover for the boy’s death on the ground 
that defendants entrusted a motor truck 
to persons incompetent by reason of age 
and experience to operate the truck safely, and 
that they knew or should have known this. 


After judgment for defendants, the re- 
viewing court held that it could not be 
said, as a matter of law, that defendants 
were liable on the admitted facts—Mailner, 
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Administrator v. Nelson et al. Illinois Appel- 
late Court, Third District. March 3, 1950. 
33 CCH AvutTomosiLte CAseEs 795, 


Insurance Broker Liable 
for Failing to Procure Insurance 


On November 6, 1948, plaintiff author- 
ized the defendant insurance broker to 
procure insurance upon his Mercury auto- 
mobile, and plaintiff paid the broker the 
premium on the insurance. On February 
20, 1949, defendant was involved in an 
accident and, after reporting the accident 
to defendant, was informed that he was 
not covered by insurance. Plaintiff rejected 
defendant’s offer to return the premium paid 
and brought this action alleging damages 
as a result of the negligence of the defend- 
ant in failing to procure the insurance. 

Held: for plaintiff. There was substantial 
evidence to support the trial court’s finding 
that defendant was negligent not only in 
his endeavors to procure insurance but 
also in not informing plaintiff that he was 
not covered by insurance. Defendant was 
not obligated to assume the duty of pro- 
curing this insurance, but—having assumed 
that duty—he should be held liable for 
failure to perform in the exercise of ordi- 
nary care for the rights and interests of 
the plaintiff—Johnston v. Otia. Illinois 
Appellate Court, Second District. March 
29, 1950. 33 CCH AvTomosiLe Cases 812. 


Intersection Collision— 
Right of Way 


Plaintiff, as administratrix of the estate 
of the deceased, brought this action to re- 
cover for his wrongful death which was 
caused when the truck operated by the 
deceased was struck at an intersection by 
a car operated by the defendant. There 
was evidence that the deceased, who driving 
northward, pre-empted the intersection, and 
that defendant’s car struck the right rear 
of the truck. The evidence was conflicting 
as to how far away defendant’s car was 
from the intersection at the time the truck 
approached and entered. 

Defendant insisted that she was entitled 
to the right of way at the intersection, 
and she assigned as erroneous the following 
instruction given the jury: “The right of 
way given to vehicles approaching an inter- 
section is not an absolute right. The law 
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that gives the right of way to a vehicle 
approaching an intersection from the right 
of another vehicle does not contemplate 
that this right of way may be invoked 
when the car from the right is so far from 
the intersection at the time the car from 
the left enters it, that, with both running 
within recognized limits of speed, the car 
to the left will reach the line of crossing 
before the car to the right will reach the 
intersection.” 

The reviewing court found that no error 
had been committed in giving this instruc- 
tion and affirmed the judgment for plain- 
tiff.—Gauger, Administratrix v. Mills. Mlinois 
Appellate Court, Second District. Febru- 
ary 24,1950. 33 CCH Automopsite Cases 836 


Owner's Liability—California 


An auto sales company made arrange- 
ments with A to uncrate 125 trucks at the 
naval base at Oxnard, California, and to 
move the trucks to Jackson, Mississippi. 
A agreed to do so at a rate of fifteen cents 
per mile and to pay the drivers and all 
incidental expenses. While one of the trucks 
was being moved by B, a driver employed 
by A, the collision occurred in which plain- 
tiffs suffered damage. 


In the action brought by plaintiffs against 
the auto sales company and against A and 
B, the trial court entered judgment not- 
withstanding the verdict for the company. 
Plaintiffs appealed, contending that the evi- 
dence was sufficient to support the finding 
of liability on the part of the company for 
the negligent conduct of the driver, and 
relying upon Section 402 of the California 
Vehicle Code, which reads in part: 
“Every owner of a motor vehicle is liable 
and responsible for the death of or injury 
to person or property resulting from negli- 
gence in the operation of such motor vehicle, 
in the business of such owner or other- 
wise, by any person using or operating the 
same with the permission, express or im- 
plied, of such owner, and the negligence of 
such person shall be imputed to the owner 
for all purposes of civil damages.” 


Noting that there was no direct evidence 
as to the ownership of the truck but that 
there was evidence that the company was 
in possession of the bill of sale, the review- 
ing court said that presumptions arising 
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from possession and the exercise of acts 
of ownership entitled the jury to find that 
defendant company was the owner of the 
truck at the time of the accident. Held 
that the trial court erred in entering judg- 
ment notwithstanding the verdict for the 
company.—Hamilton et al. v. Madison Auto 
Sales Company et al. California District 
Court of Appeal, Fourth District. November 
15, 1949. 33 CCH AvutToMoBILE CAsEs 792. 


NOTHER DECISION construing the 
[Xsame section of the California Vehicle 
Code was handed down just two months 
later. In this case, M, the original owner 
of the car involved in the accident, left the 
vehicle in the hands of N with authority 
to sell it. N left the car with P at the 
latter’s service station. On February 26, 
1947, M forwarded to N a bill of sale 
transferring the car to Q, together with 
the New York registration certificate en- 
dorsed in blank. N immediately delivered 
these documents to Q. On March 5, 1947, 
© and R visited the Los Angeles Office of 
the Department of Motor Vehicles; a Veri- 
fication of Vehicle certificate was issued, 
but the department demanded that a bill 
of sale be obtained from the original owner 
New York. On this same 
day, Q delivered the car to R, accepting a 
down payment. 


On March 13 or 
sale was delivered to Q by N. 


of the car in 


14, the original bill of 
On March 
15, the vehicle, being operated by R’s per- 
missive user, was involved in an accident. 
Thereafter on March 25, 1947, a certificate 
of ownership was issued by the Department 
of Motor Vehicles. 

The trial court rendered a judgment 
against M on the ground ‘that he was liable 
under Section 402 of the California Vehicle 
Code as owner of the vehicle. 
held that M_ had 
divested himself of ownership prior to the 
accident, and that if the Motor Vehicle 
Department had not demanded an addi- 
tional bill of sale, the registration of the 


The reviewing court 


vehicle in the new owner would have been 
completed on March 5, 1947. Judgment 
against M_ reversed—Arnold v. Bernay. 
California District Court of Appeal, Second 
District, Division One. January 18, 1950, 
33 CCH AvutomosiLe Cases 800. 
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Wife's Right of Action 
Against Husband 


Plaintiff brought this action for wrong- 
ful death against two defendants who were 
driving the cars involved in the collision. 
Plaintiff alleged that the death of his intes- 
tate was caused by the concurrent negli- 
gence of both defendants. One of the 
defendants, in whose car the deceased was 
riding, was the husband of the deceased. 
The defendant husband demurred to the 
complaint on the ground that an action 
for damages for a negligent injury to a 
wife, or by her administrator for her wrong- 
ful death, could not be maintained against 
her husband. The demurrer was overruled 
and the defendant appealed. 


Prior to 1868 in North Carolina a mar- 
ried woman was incapable of maintaining 
an action without the joinder of her hus- 
band. But in that year a statute was 
enacted which provided that “When a mar- 
ried woman is a party, her husband must 
when 
the action is between herself and her hus- 
band, she may sue or be sued alone.” 


be joined with her, except that 


In 1913 the legislature passed another 
act which provided that “The earnings of 
a married woman by virture of any con- 
tracts for her personal services, and any 
damages for personal injuries, or other tort 
sustained by her, can be recovered by her 
suing alone, and such earnings or recovery 
shall be her sole and separate property as 
fully as if she had remained unmarried.” 
North 
were again recodified, in 1943, the legis- 
lature deleted the 1868 statute, thereby re- 


But when the Carolina statutes 


pealing it. 

Defendant argued: “It took two props 
[that a 
wife can maintain a tort action against her 
husband], and since one has been knocked 
from under it, the proposition falls of its 
own weight.” 


to support this legal proposition 


The reviewing court disagreed with the 
holding that the 1913 statute 
alone was sufficient for the wife or her 
representative to maintain the 
action against her husband.—King, Admin- 
istrator v. Gates et al. North Carolina 
Supreme Court. March 4, 1950. 33 CCH 
AUTOMOBILE CAseEs 802. 
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Cardozo spoke for the court of appeals, as 
follows: “If the purpose of the statute was 
to permit the recovery of a judgment which, 
irrespective of the consent of the jurisdiction 
of the domicile or of the presence of assets 
within this jurisdiction, would bind foreign 
administrators and executors everywhere as 
a judgment in personam, the statute regis- 
ters a futile effort.” He further stated that 
sustaining such a statute would “involve us 
not only in problems of constitutional power 
... but in a cumbrous and inconsistent and 
unworkable procedure which would disor- 
vanize the scheme disclosed in other stat- 
utes, and there carefully developed, for the 
administration of estates. This isolated sec- 
tion which develops no scheme of its own, 
and seems to take for granted a scheme 
into which it fits, did not obliterate the 
historic landmarks and leave the fields with- 
out a monument.” 


Again, Judge Learned Hand, in consider- 
ing the same statute, said: “No doubt the 
New York, as respects goods 
situated within its own jurisdiction, might 
provide that 
where should be its own representative, and 
upon him within its 


state of 
an executor appointed else- 
that process served 
own borders should be effective to determine 
the disposition of all such goods. ... Yet 
if it attempted to go further than this, to 
take any steps toward the, disposition of 
decedent's situated elsewhere and 
under the existing administration of another 
state, it would violate the common under- 
standing respecting such matters and expose 
itself to the disregard of its judgments by 
the state which had appointed the executor 
and assumed the direction of his official con- 


goods 


duct. ... In so far, however, as without the 
authority of Texas, New York should 
attempt to adjust the obligations of the 


executor as such, and to make any final 
determination of his obligations in the dis- 
tribution of assets already in process of ad- 
ministration in Texas, its act would neces- 
sarily be brutum fulmen in its result, and 
unconstitutional in its inception.” (Thorburn 
v. Gates, 225 F. 613, 616 (DC N. Y., 1915). 


With these cases and many others of like 
nature before it, the New York Court of 
Appeals considered the case of Leighton v. 
Roper, Administrator et al., 34 CCH Avuto- 
MOBILE Cases 123 (N. Y., 1950). After re- 
viewing the long line of precedent, the court 
said that the earlier cases simply stood for 
the proposition that “a statute which seeks 
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A REPORT TO THE READER—Continued from page 630 | 


to subject a foreign representative ‘gen- 
erally’ or ‘without restriction or qualification’ 
to a judgment in personam is bad. 

Jt is particularly significant that the ques- 
tion of waiver or consent by the foreign 
executor or administrator of the decedent 
was not actually involved in those cases. ... 
It has never been the law of this State that a 
foreign executor or administrator is con- 
stitutionally immune from suit here, where 
jurisdiction over such executor or admin- 
istrator has been obtained, predicated upon 
a valid consent.” 

The court continued its reasoning by de- 
veloping the proposition that an action 
against an executor or administrator is not 
one purely in rem and might therefore be 
founded on consent jurisdiction. “Has the 
appellant consented to be sued here? Of 
course fe has not, but, by virtue of the 
statute now before us, his intestate has con- 
sented to the statutory agency for the re- 
ceipt of process, and has made that consent 
binding upon this administrator. He signi- 
fied that consent when he drove his auto- 
mobile into this State, and it was indisputably 
binding upon him personally.” 

The court cited the Oviatt case, but not the 
Knoop case. In returning to the problem so 
strongly emphasized in Knoop v. Anderson, 
the court stated: “Much has been said in 
favor of the immunity of foreign representa- 
tives in order to provide a system of orderly 
administration of estates, but the concept of 
jurisdiction over a decedent’s estate in the 
field of estate law must yield in this case 
to the exercise by New York of its police 
power in a field undeniably its own, in the 
limited respect provided by Section 52. 

“What effect the Indiana court will be 
required to give any judgment rendered in 
this action under the ‘full faith and credit’ 
clause of the Federal Constitution, we need 
not now consider. In this State, a judg- 
ment against an executor or administrator 
is ‘not a judgment in the ordinary connota- 
tion of the term’.” 

The court in upholding the New York 
amended statute concluded its opinion with 
this summarizing statement: “With the 
cause of action arising here; an irrevocable 
consent made expressly binding by statute 
on the decedent’s legal representative for 
the benefit of third persons, whose interests 
are adverse to decedent; in consideration of 
the privilege, without requiring a license, 
of using our highways, which privilege the 
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State might otherwise have denied him; with 
procedural safeguards required for due proc- 
ess, and limited to such a situation only; we 
conclude that the statute challenged is a 
valid exercise of police power, and is not 
in conflict with the requirements of due 
process.” 

The Michigan case presents an interesting 
contrast to Leighton v. Roper. The case of 
Plopa v. DuPre, Administratrix, 34 CCH 
AUTOMOBILE CASEs 26 (Mich., 1950), cited 
the Knoop case but did not even mention the 
specific problem considered so important in 
the Knoop and Leighton cases. Instead, the 
court spoke of the problem very generally 
as one of jurisdiction over persons and prop- 
erty. If an action against the foreign ad- 
ministrator is one in personam, then the statute 
speaking in terms of agency is saved by its 
reasonable exercise of the police power of 
the state. If the action were one in rem, 
then the rule of Hess v. Pawloski is opera- 
tive. The rule of restrictive jurisdiction laid 
down in the earlier cases “must and does 
yield to the reasonable exercise of the police 
power of a state in furtherance of public 
health, safety and welfare, regardless of 
whether such power operates upon persons 
or property in another state and irrespective 
of whether the action be in personam or 
in rem,” 


AS A RADIO COMMENTATOR might 
say—There you have it. 

Strong as the last two cases may seem, 
it is not yet clear that they will effectuate 
the policy behind the amended statutes. As 
this article is written, no report has yet in- 
dicated whether review of the New York 
case or the Michigan case will be sought in 
the Supreme Court of the United States. 
Even if such review were not now sought, 
it could be sought later, after enforcement 
of either judgment were granted or denied 
in the domiciliary state. 


The legal problem com#rnon to both cases 
is whether personal jurisdiction over a for- 
eign administrator can give jurisdiction to 
determine the validity of a claim against 
the estate.® An excellent analysis of the 
problem‘ in the Yale Law Journal po‘nts out 
that the essential proceeding is a claim in 
tort, and that classification of the problem 
as one in rem “serves only to defeat juris- 
diction which would otherwise attach.” 

Whatever conclusions might be supported 
by careful legal analysis and research, how- 
ever, the outstanding fact is that the prin- 





®°57 Yale Law Journal 647, 649, cited in foot- 
note 2. 


702 


cipal objections to the New York and 
Michigan decisions are conceptualistic, whereas 
the arguments to support the decisions are 
grounded in public policy. If those deci- 
sions, or the decision in some future case, 
should eventually be upheld by the Supreme 
Court, it should surprise no one in these 
days of nebulous “due process” when pri- 
mary attention is so frequently focussed 
upon the result of the decision. 


The history of the nonresident motorist 
acts has been one of attempted adjustment 
of legal concepts to the social needs arising 
from technological change. It imposes an 
unreasonable hardship upon a plaintiff if he 
has to pursue his remedy in a distant state. 
That he should be denied his local remedy 
when he most needs it—when the accident 
is sO serious that the nonresident is killed— 
would justifiably raise the eyebrows of any 
fair-minded citizen. 


Saskatchewan Automobile 
Accident Insurance Act 


An article by Frank P. Grad entitled 
“Automobile Accident Compensation,” orig- 
inally printed in the March, 1950 issue of 
the Columbia Law Review, appeared in our 
July, 1950 issue. Readers may recall the 
careful discussion of Mr. Grad, beginning 
at page 493 of our July issue, relating to 
the Saskatchewan Automobile Accident In- 
surance Act. His discussion of that act 
was largely oriented to the perspective of 
the accident victims. Some other aspects of 
the operation of the act are presented in a 
recent report dealing with the relative cost 
factors in Saskatchewan under government and 
private insurance. The thirteen-page report 
was prepared by the Wawanesa Mutual In- 
surance Company at Wawanesa, Manitoba, 
and we are indebted to Mr. M. C. Holden, 
managing director of that company, for 
sending it to us. A copy of the report 
probably may be obtained by writing to 
Wawanesa Mutual. 


We have chosen the following excerpts 
from the report to present to the readers 
interested in the problems raised by Mr. 
Grad’s article: 


“The coverage at present provided to Sas- 
katchewan motorists by the Automobile 
Accident Insurance Act [may be 
summarized as follows]: 


“1. Compensation to victims of automo- 
bile accidents according to a sliding scale 


7 See footnote 6. 
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of benefits which are paid irrespective of 
negligence. 

“2. Public Liability, (P. 
10,000.00. 

“3. Property Damage, (P.D.) $1,000.00. 
Full coverage is provided if the car is being 
operated outside Saskatchewan but while 
inside the Province, $100.00 Deductible applies. 

“4. Collision, $100.00 Deductible. 

“S. Fire and Theft, $100.00 Deductible. 

“Currently, the premium for this protec- 
tion is $10.00 for late model cars plus $1.00 
per driver.” 


L.) $5,000.00/ 


Average loss cost per vehicle insured under 
the Saskatchewan government insurance is 
$1.22, under private insurance $12.95. The 
6.9 per cent of Saskatchewan vehicles which 
are insured with private companies account 
for sixty-two per cent of the total number 
of the claims upon both private and govern- 
ment insurance, and the same vehicles ac- 
count for 42.4 per cent of the total dollar 
cost of the two plans combined. 


“Assuming that neither system has been 
niggardly nor profligate in the settlement of 
claims, the principal reasons for this differ- 
ence are: 


“1. Compensation Reduces P. L. Loss Costs. 
Benefits paid under the Compensation sec- 
tion of the Act are an offset against a P.L. 
claim that might subsequently be made 
against the motorist. 


“For Example: If $3000.00 benefit is paid 
as compensation, then $2000.00 remains as 
possible protection under the P.L. section. 
The $3000.00 would be paid irrespective of 
negligence on the part of the motorist or 
of the injured party, and the remainder, 
$2000.00 only in proportion to the negli- 
gence respectively of motorists and injured 
party. 

“How potent a factor this is in explaining 
the difference in average loss cost, it is 
difficult to say. 

“We would have been inclined to have 
given some weight to it, and to have credited 
thereby the government’s average loss cost 
per vehicle by transferring a part of the 
$1.98 loss cost of compensation. 


“2. Adverse Selection. In the absence of 
compulsion, only persons who see a recog- 
nizable hazard can be influenced by sales- 
manship to buy insurance. Saskatchewan, 
with its flat terrain, its wide open spaces 
sparsely populated, has never been an auto- 
mobile insurance salesman’s paradise. 

“Only a very small fraction of Saskatche- 
wan owners have at any time in history 
bought Liability Insurance. 


Report to the Reader 


“Those who did so were, in the main, 
residents of the cities where visual and 
audible evidences of the hazards of motor- 
ing provided the compelling motive. The 
private and commercial vehicle Fleet Owner, 
the business man and the extensive travellers, 
recognizing their own risk, were the more 
insurance-conscious. 4 


“Comes Compulsory State Insurance and 
the premiums of 167,515 owners find their 
way to the Fund. There occurs an enor- 
mous ‘sweetening of the pot’ by reason of 
the premiums being paid by risks of negli- 
gible hazard. 


“On the other hand, while the Govern- 
ment ‘Pot’ is thus ‘sweetened’, there has 
been a strong tendency on the part of those 
persons who formerly insured privately to 
continue to do so, and it is therefore to be 
expected that the loss cost of private Com- 
panies should be greater than that experi- 
enced by the Government Insurance Office. 


“3. Subsidization. The 11,610 motorists 
who have paid the Compulsory premiums, but 
who persist in seeing virtue in freedom of 
choice, forfeit thereby their right to any 
recovery from the State Fund until such 
time as the private policy is ‘exhausted’. In 
other words, the Standard Policy is ‘Pri- 
mary’ and the Government coverage is ‘Ex- 
cess’. The loss cost of the latter is, as 
you know, a small fraction of the former. 


“For Example: A P.L. loss of $4000.00 
sustained under a Standard Contract re- 
sults in a saving of $4000.00 to the Govern- 
ment Fund. This is a nugget of great value 
—to the Govenment Office. 


“It is apparent that the 11,610 ‘obstinate’ 
owners who, having paid the Compulsory 
Fee to the Government and who proceed 
to pay a voluntary premium to a private 
Company, thereby subsidize the State Fund, 
thus keeping fees low for their less obstinate 
brethren. 


“(The government insurance] ‘$10.00 
automobile insurance’, as such, in Saskatche- 
wan, would be impossible without this sub- 
sidization. 


“4. The Use of Deductibles. Property 
Damage claims in accordance with the 
provisions of the Automobile Accident 
Insurance Act, are subject to a $100.00 


Deductible clause if the accident occurs in 
Saskatchewan. 


“How important is this factor in explain- 
ing the great difference in frequency and 


loss cost? 
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“According to the 1949 Report of the 
Government Insurance Office, in the twenty- 
one months ending December 3lst, 1,002 
persons benefited to the extent of $141,980.74. 


“Now each owner involved in the accident, 
if it occurred in Saskatchewan, was liable 
for the first $100.00. 


“Therefore, while the Government Insur- 
ance Office paid $141,980.74, the owners 
who ‘benefited’ will have paid approximately 
$100,000.00 to themselves 

“We must not forget the owner whose 
P.D. claim does not reach $100.00. He must 
pay the entire cost himself. 


‘To this $100,000.00, therefore, we must 
add the total sum paid by all owners whose 
individual claims did not exceed $100.00. 
There is no record available as to the sum 
so paid, but it is not unsubstantial 

“It is therefore a reasonable assumption 
that P.D., diluted by Deductible, results in 
a saving of 50% to the treasury of the 
Insurance Office. 


“Because the Saskatchewan Insurance 
Act does not permit private Companies to 
provide a Deductible Property Damage 
Clause, (and we do not seek to do so) it 
follows that the Standard Contracts pay 
these claims in full. 

“Therefore a further cause of distortion 
appears. Claims frequency of private com- 
panies and inevitably the loss cost are 
greater than those of the State.” 

The remainder of the report includes a 
discussion of the freqeuncy of claims and 
the loss costs in more densely populated 
regions. The conclusion is apparent that 
both would be considerably higher under 
the Government insurance. 


How to Correct 
Unprofitable Mistake 


What is an employee to do when he has 
recovered workmen’s compensation in one 
state only to find that he could have applied 
for compensation in another state having a 
higher compensation scale? 


This employee was a Minnesota resident 
and was employed under a Minnesota con- 
tract of employment by a company which 
had its principal place of business in Min- 
neapolis. He was injured while at work 
on a bridge construction project in North 
Dakota. The employer carried compensa- 
tion for its employees through the North 
Dakota state fund, and also carried insur- 
ance under the Minnesota compensation 
law. After receiving benefits under the 
North Dakota law, the employee sought to 
recover under the Minnesota act the dif- 
ference between the North Dakota and Min- 
nesota compensation scales. 


The court ruled that the employee was 
eligible to claim under the Minnesota stat 
ute since there is. nothing in the languag« 
of the North Dakota act which makes it 
completely exclusive so as to preclude re 
covery by proceedings in another state 
where the employee and employer resided 
and where the contract of employment was 
consummated. The court further pointed 
out that no question could arise out of this 
result on the ground that there was a vio 
lation of the full faith and credit clause of 
the Constitution, since the employer and its 
insurer were to be given credit for the full 
amount under the North Dakota award.— 
Cook v. Minneapolis Bridge Construction Com- 
pany. Minnesota Supreme Court. June 30, 
1950. CCH WorKMEN’s COMPENSATION 
Law Reports § 2102 


THE RIGHT TO VOTE 


“It is an amazing thing that whereas 40 per cent of the population 
as a whole does not exercise the right of franchise, 55 per cent of the 


college graduates fail to exercise the right of franchise. 


Amazingly, 


the greater amount of education, the less amount of civic responsibility 
has been developed.”—Harold E. Stassen, in a talk before the forty- 


third annual meeting of the Life Insurance Association of America. 


I L J— September, 1950 
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Informative CCH Magazines 


Food Drug Cosmetic Law Journal 


*% Essentially, the purpose of the Journal is 
to stimulate and facilitate the exchange of 
professional views in a highly specialized field 
of law. Each issue presents signed articles— 
by specialists, public officials, and other au- 
thorities—on legal problems involved in the 
preparation, packaging, labeling, storage, and 
distribution of foods, with respect to nutrition, 
health, and the general public welfare, in ad- 
dition to notes on legislative, administrative 
and judicial developments. Issued monthly; 
subscription rate—$10 a year, including binder 
for year’s issues. Sample copy sent on request. 





TAXES—tThe Tax Magazine 


% This magazine is published to promote sound 
thought in economic, legal and accounting 
principles related to all federal and state taxa- 
tion. . . . To this end it contains signed arti- 
cles on tax subjects of current interest, reports 
on pending tax legislation, court decisions and 
administrative rulings relating to tax laws, and 
other tax information, book reviews, etc. .. . 
The editorial policy is to allow frank discus- 


sion of tax issues. Subscription rate—$6 for 





12 monthly issues. 





Write for sample copy. 





Laber Law Journal 

* Specifically designed and edited to promote 
sound thinking on labor law problems, the 
Labor Law Journal presents timely articles 
concerned with the intimate and complex 
relationship of Law, Labor, Government, Man- 
agement, and Union. Month after month, the 
Journal brings you the serious thinking, the 
reasoned conclusions, the viewpoints, and atti- 
tudes of leaders of thought and action—on 
significant, pivotal labor law problems. 


Specialists in that field—from government, 
law, union, education, management — treat 
troublesome phases of labor law in factual, 
hard-hitting articles. No punches are pulled— 
nothing is “slanted.” Issued monthly; sub- 
scription rate—$6 a year. Sample copy on 
request. 
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